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Preface
__________

Background and terms of reference

1. In June 1992, the then Attorney General and the then Acting
Chief Justice referred to the Law Reform Commission for consideration the
law governing the protection of prospective purchasers of uncompleted
property in relation to inadequate or misleading sales information or
particulars.  A sub-committee was appointed in November 1992 and
considered the sales descriptions first of local uncompleted residential
properties, and thereafter of overseas uncompleted residential properties.

2. The Commission published its recommendations in April 1995 in
respect of the sales descriptions of local uncompleted residential properties
(“the First Report”)1, and followed this in September 1997 with its report
dealing with overseas uncompleted residential properties (“the Second
Report”).2  The Commission’s original terms of reference in respect of this
project were confined to uncompleted residential property.  It became
apparent in the course of the Commission’s deliberations, however, that there
were grounds for expanding the study to include pre-contractual matters and
sales descriptions relating to completed residential properties in Hong Kong.
The principal reasons for expanding the terms of reference were:

 Public responses when the sub-committee issued a
consultation paper on local uncompleted residential
properties in April 1994, there was strong public demand
that similar controls should be introduced over the sales
descriptions of completed residential properties.

 Desirability of uniformity of standards for completed and
uncompleted property in its first report, the
commission made a number of recommendations in
respect of local uncompleted residential properties.  It
would create anomalies if some of these
recommendations were to apply to uncompleted but not
to completed properties.  For example, standard
definitions for measuring floor area were recommended
for uncompleted properties.  It would create confusion if
the measurement methods were not extended to
completed properties offered for sale by developers.

                                                     
1 The Law Reform Commission of Hong Kong,  Report on Sales Descriptions of Flats on Sale.
2 The Law Reform Commission of Hong Kong, Report on Sales Descriptions of Overseas

Uncompleted Residential Properties.
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 Increase in first-hand completed flats there are
a growing number of first-hand completed residential
units being offered for sale.  Although these flats have
been "completed", they are offered for sale in much the
same way as if they were still uncompleted.  Prospective
buyers may not be given the opportunity to view the
particular flats themselves, but instead are usually only
able to view one or more show or mock-up flats.  As in
the case of uncompleted properties, prospective
purchasers have to rely largely on the information in the
sales literature.  There thus seems little reason why less
protection should be given to purchasers of such
completed properties than those of uncompleted
properties.

3. Accordingly, in March 1996, the then Attorney General and the
then Chief Justice made the following reference to the Law Reform
Commission:

"Should the present laws governing the protection of prospective
purchasers and purchasers of completed residential property in
Hong Kong in relation to any pre-contractual matters and sales
descriptions be changed and, if so, in what way?"

Scope of deliberations

4. This third part of the Commission’s study covers the sales
descriptions and other pre-contractual matters relating to the sale of
completed residential properties in Hong Kong.  By "pre-contractual" matters
is meant any sales matters before the time of contract, that is to say, the
signing of the formal sale and purchase agreement.  Unlike uncompleted
flats (which are mostly sold by developers), completed residential properties
are sold either by developers in the first-hand market or by property owners in
the second-hand market.

5. Many of the sales descriptions of completed flats are provided
by developers in much the same way as those for uncompleted flats.  There
is thus an obvious reason to regulate the sales descriptions and other pre-
contractual matters of local completed flats in the first-hand market.  The
question is whether or not that regulation should be extended to the second-
hand market.
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Views against regulating the second-hand market

6. Reservations have been expressed in some quarters to
extending the study to the second-hand market and to individual flat owners.
Those of this view point out the Government has introduced a scheme to
regulate estate agents which should improve the quality of sales information
provided to purchasers of second-hand property.  A sale in the second-hand
market is usually a transaction between two individual owners and individual
owners might not have the necessary time and resources to provide the
required information.  It may also be difficult for them to check the property
details of some older flats.

7. It has also been suggested that there is already sufficient
protection for purchasers in the second-hand market as the parties are free to
negotiate the terms of the contract.  A purchaser could even insist that
warranties or undertakings by the vendor of the accuracy of certain property
information be inserted into the preliminary or formal agreement.

8. Furthermore, unlike purchasers of uncompleted properties,
purchasers of second-hand completed flats can view or check the properties
for themselves.  It is in the first-hand or primary market that purchasers need
more protection.  In the second-hand market, purchasers are on an equal
footing with the vendors.  Hence, it is argued that there is little need for
additional legislative measures to protect purchasers.

Views in favour of regulating the second-hand market

9. We take the view that our terms of reference are wide enough to
cover the second-hand market.  Purchasers of second-hand completed flats,
just like those buying in the first-hand market, are in need of protection.  In
our view, the present law does not provide enough positive protection for
purchasers.  For example, the burden of proof of an actionable
misrepresentation would be on the aggrieved party and it is difficult and costly
to discharge that heavy burden.  We believe that there is a need to impose
positive duties on private vendors to provide fuller information prior to the
signing of the preliminary agreement for sale and purchase (PASP), which by
itself is a binding agreement.  The PASP is very often a pro-forma agreement
prepared by the estate agent.  There is little scope for the purchaser to insist
that certain warranties and undertakings should be inserted into a PASP.  It
is usually signed by the parties without the benefit of prior legal advice.

10. In the second-hand market, verbal representations are often
made by vendors and estate agents.  It may be difficult and costly for
purchasers to verify certain important property information, including the age
and size of the property.  The property is not always available to prospective
purchasers for inspection.  Investors may buy property subject to an existing
tenancy without the chance of viewing the property.
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11. It is noted that the Estate Agents Ordinance (Cap 511) requires
estate agents to supply certain sales information to purchasers in the second-
hand market.  The duties of estate agents are confined to the provision of
certain prescribed categories of information.3  There are many other types of
property information of interest to purchasers of completed second-hand flats,
such as the level of management fees.  Vendors should therefore also have
some responsibility for providing property information to ensure its accuracy.

12. We therefore concluded that the present study should cover
completed residential properties offered for sale not only by developers in the
first-hand market but also those offered for sale by private vendors in the
second-hand market.

Sub-committee membership and method of working

13. The membership of the sub-committee (in respect of the third
part of its reference) was:

Mr Kennedy WONG Ying-ho
(Chairman)

Managing Partner
Philip K H Wong, Kennedy Y H
  Wong & Co
Solicitor

Mr Tom Berry, JP
(Represented by Mr John
Edge, JP, Acting Deputy
Director (Legal) of Lands
Department from 21 January
1999 to 26 August 1999)

Deputy Director (Legal)
Lands Department

Ms Audrey EU, SC
(up to 22 April 1998)

Senior Counsel

Mr Kenneth KWOK Wing-hon
(from 16 July 1999)

Senior Manager - Adviser to
Managing Director
Swire Properties Ltd

Mr Andrew LEE King-fun Principal Partner
Andrew LEE King-fun and
Associates - Architects

                                                     
3 See paragraph 1.18 for details.
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Mr LIU Sing-cheong Managing Director
Hang Cheong Surveyors Ltd
Surveyor

Mr Malcolm Merry
(from 30 June 1998)

Counsel

Mr Martin WONG Kwai-Poon Chief Complaints & Advice Officer
Consumer Council

Mr Marco WU Moon-hoi, JP Deputy Director
Housing Department

Mr WAI Siu-yu
(up to 31 July 1998)

General Secretary
Real Estate Developers Association
  of Hong Kong

Ms June TENG
(from 5 October 1998 to
3 June 1999)

General Secretary
Real Estate Developers Association
  of Hong Kong

Ms Eva TO Hau-yin
(up to 28 July 1999)

Principal Assistant Secretary
Housing Bureau
Government Secretariat

Ms Rebecca PUN Ting-ting
(from 28 July 1999 to
31 March 2000)

Principal Assistant Secretary
Housing Bureau
Government Secretariat

Ms Lorna WONG Lung-shi
(from 31 March 2000 to
18 June 2001)

Principal Assistant Secretary
Housing Bureau
Government Secretariat

Miss WONG Mei-lin
(from 18 June 2001 to
5 November 2001)

Principal Assistant Secretary
Housing Bureau
Government Secretariat

Ms Ophelia TSANG Oi-lin
(from 5 November 2001)

Principal Assistant Secretary
Housing Bureau
Government Secretariat

14. Mr Thomas LEUNG Moon-keung, Senior Government Counsel,
acted as the Secretary to the Sub-committee.

15. The sub-committee commenced work on the third part of its
reference on 26 February 1998 and between then and 25 February 2002 held
a total of 52 meetings.   On 8 January 2001, the sub-committee issued its
interim report in the form of a consultation paper (“the consultation paper”).
In it, the sub-committee set out its interim recommendations on ways to
improve the sales descriptions and other pre-contractual matters relating to
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the sale of completed residential properties in Hong Kong.  The purpose of
circulating the consultation paper was to invite the public and all interested
parties to express their views on the matters raised and the interim
recommendations made.

16. The consultation period ended on 31 March 2001.  A list of
those who commented is at Annex I.  In the light of the comments received, a
number of adjustments were made to the interim recommendations.  The
sub-committee endeavoured so far as possible to balance the views of
conflicting interests in arriving at its final recommendations and was guided by
the overall objective of improving consumer protection.  That is to say, the
sub-committee considered that where there are conflicting views on particular
issues these should be resolved in favour of the furthering of consumer
interests.  That approach is reflected in this report.  Although only some of
the comments made by respondents are highlighted in this report, all
comments have been given due and thorough consideration and we are
grateful to all those who took the time and trouble to respond to the
consultation paper.

Definition of "completed residential property"

17. In the First Report, the Commission recommended that
"uncompleted residential property" should refer to:

"… residential units for which the Occupation Permit has yet to be
issued by the Building Authority under the Buildings Ordinance or,
in the case of the Housing Authority's Home Ownership Scheme,
the completion certificate has yet to be issued by the Director of
Housing.  We further recommend that this definition should be
suitably modified in the case of exempted houses in the New
Territories."4

18. The consultation paper recommended that the definition of
"completed residential property" should also take the Occupation Permit as the
demarcation point.  Respondents on the whole agreed with this approach.
Two respondents, however, suggested that the definition should be adjusted to
include the Tenants Purchase Scheme (“TPS”).  TPS is a scheme introduced
by the Housing Authority in 1998 to assist tenants of public housing estates to
buy the flats they currently rent.5  We agree that the definition should be
suitably adjusted to cater for these flats.

                                                     
4 The Law Reform Commission of Hong Kong, Report on Description of Flats on Sale (Topic 32,

April 1995), paragraph 22 of introductory chapter.
5 This information is taken from the webpage of the Housing Authority at <www.info.gov.hk/hd>

(20.8.2001).
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Recommendation 1

We recommend that "completed residential property" should
refer to residential units in respect of which there is an
Occupation Permit under the Buildings Ordinance or, in the
case of the Housing Authority's Home Ownership Scheme, in
respect of which the completion certificate has already been
issued by the Director of Housing.  This definition should be
suitably modified in the case of exempted houses in the New
Territories and Tenants Purchase Scheme flats offered for
sale by the Housing Authority.
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PART I – SECOND-HAND MARKET

Chapter 1

The general approach to the second-hand
market and existing legal protection
for purchasers of completed units
in the second-hand market

_____________________________________________________

The general approach to the second-hand market

Completed residential units in the second-hand market

1.1 In Part I of this report, we consider how to improve the existing
protection given to purchasers of completed units in the second-hand market.
Here we refer to those residential units with an occupation permit sold by
private vendors to purchasers.  We define private vendors for our purposes
as those who are not in business as developers or subsidiaries or associates
of developers.

Lack of sales brochure

1.2 In the second-hand market, there will rarely, if ever, be a sales
brochure, as the vendors are mainly private individuals.  Thus, we shall
explore other means of imposing positive duties on private vendors to provide
essential property information to prospective purchasers.  In this respect, we
shall look at the feasibility of introducing a vendor’s information form.  We
shall also study the possibility of inserting certain standard clauses into the
preliminary agreement.

A brief review of the existing law governing the protection
of purchasers in the second-hand market

1.3 In this chapter, we shall take a brief look at the existing law
governing the protection of purchasers in the second-hand market.  We shall
try to see if the existing law is adequate to protect purchasers.
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Misrepresentation

1.4 At common law, an agreement for sale and purchase of a flat
may be rescinded if it has been induced by a misrepresentation, that is to say,
an untrue statement of fact made by one party to the other.  The statement
may be deliberately untrue or made recklessly as to whether or not it is true,
or it may be made negligently or innocently.  Most misrepresentations are
made innocently.  Where an innocent misrepresentation has occurred the
contract becomes voidable: the victim of the misrepresentation has the option
of withdrawing from the contract but may choose to continue with it.
Alternatively, by virtue of statute (the Misrepresentation Ordinance Cap 284)
the court may award damages to the victim, in which event the sale stands
but the party who is responsible for the misrepresentation must pay
compensation to the other party.  If the misrepresentation is fraudulent, the
contract is automatically void and damages (on a more generous scale) would
be recoverable.

1.5 It may be difficult for the purchaser to whom misleading
information has been given to rely upon the law of misrepresentation.  First, if
the false statement is not in writing, as is particularly likely to be the case in a
sale between private individuals, there will be difficulties in establishing that it
was made and precisely what was said or communicated.  A representation
may be oral, in which case there could well be a clash of evidence as to what
was said, or it may be by act or implication.  There are particular difficulties
where the representation is by silence, ie the failure to correct a false
impression gained by the purchaser.  Second, even if the court is satisfied as
to what was said, the purchaser may not be able to show that the statement
induced him to enter into the purchase agreement: typically a variety of
factors will have led to his decision to buy, including price, surroundings and
the convenience of the location, and separating the influences of these from
that of the false statement is problematic.  Third, in order to be actionable,
the inaccurate statement must be a statement of fact and not of opinion or of
law.  It can be particularly difficult to discern whether an assertion is an
expression of the speaker or writer's opinion or is a statement of fact (indeed,
an assertion may contain a mixture of fact and opinion).  An example is a
general description of the internal decorations of a flat where phrases such as
"high quality", "well designed" and so forth may be used.  Fourth, the
statement must be one of existing fact, not a promise as to future fact.

1.6 A further complication is that, whatever may have occurred
during negotiations prior to the signing of the provisional agreement, the
formal sale and purchase agreement frequently contains a standard clause to
the effect that the agreement contains the whole agreement between the
parties and that no representations or warranties other than those in the
contract have been made or can be relied upon.  A variant of this limits the
remedies available for misrepresentation to damages and lays down how any
compensation is to be calculated.  These are examples of exclusion clauses
which, under the provisions of the Control of Exemption Clauses Ordinance
(Cap 71), generally would be effective only to the extent that they are
reasonable but that ordinance specifically does not apply to contracts for the
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transfer of an interest in land so such clauses in a sale and purchase
agreement are effective.

Breach of contract

1.7 If information concerning a property is incorporated into the
contract of sale and is supported by an undertaking in the contract that the
information is true or accurate, the purchaser will have an action for breach of
contract should it transpire that the information is inaccurate.  Such
stipulations are more frequent where the terms of the contract are influenced
by an outside agency.  For instance, in sales under the consent scheme, the
vendor is obliged to warrant to the purchaser that the flat will be as shown on
the plan and will be of the stipulated saleable area and that the sales brochure
is accurate and complies with the requirements concerning such brochures
laid down by the Lands Department.  This approach is, however, unusual in
a private sale of second-hand property: it would require the purchaser to insist
upon a special clause in the contract and where, as is usual, there is a
provisional agreement he can so insist only if the clause has been written into
the provisional agreement.

1.8 The law also implies terms into contracts but the circumstances
in which this will be done are limited to where the implication is necessary or
is prescribed by law.

Fraudulent behaviour

1.9 In Hong Kong, cases involving aspects of fraudulent behaviour
are dealt with either as specific offences under the Theft Ordinance (Cap 210)
or, where a criminal agreement between two or more persons can be proved,
by means of a charge of "conspiracy to defraud."1

(a) Obtaining property or pecuniary advantage by deception

1.10 Section 17(1) of the Theft Ordinance (Cap 210) provides:

"Any person who by any deception (whether or not such
deception was the sole or main inducement) dishonestly obtains
property belonging to another, with the intention of permanently
depriving the other of it, shall be guilty of an offence and shall be
liable on conviction upon indictment to imprisonment for
10 years."

1.11 Section 18(1) of the Theft Ordinance (Cap 210) provides:

                                                     
1 The Law Reform Commission of Hong Kong, Report on Creation of a Substantive Offence of

Fraud, (Topic 24, July 1996), paragraph 2.4.



11

"Any person who by any deception (whether or not such
deception was the sole or main inducement) dishonestly obtains
for himself or another any pecuniary advantage shall be guilty of
an offence and shall be liable on conviction upon indictment to
imprisonment for 10 years."

1.12 "Deception" is defined as "any deception (whether deliberate or
reckless) by words or conduct as to fact or as to law …."2  Hence, mere
silence in itself cannot be a deception within the meaning of the section.3  It
is therefore difficult to base liability on the mere omission (albeit deliberate) on
the part of the vendor to provide property information.  At present, there is no
positive legal duty on the vendor to provide property information except a
vendor's statement as to known structural additions or alterations and repairs
or improvements to his unit under the Estate Agents Ordinance (Cap 511).4

Even that vendor's statement on structural alterations and repairs is not
supplied to the purchaser direct by the vendor himself.  The vendor makes
the statement and passes it to the estate agent who will in turn pass it on to
the purchaser.  As the statement relates to known structural alterations or
repairs, a vendor need not make any disclosure so long as he is not aware of
any such matters.

(b) Conspiracy to defraud

1.13 In brief, the common law offence of conspiracy to defraud
consists of an agreement by two or more persons to commit fraud.  It does
not apply to one person acting alone.  In most cases, the vendor alone
supplies the property information and it is difficult to prove the existence of
any agreement to defraud the purchaser.  It is therefore difficult to find any
liability in conspiracy to defraud in respect of the provision of property
information.

(c) Substantive offence of fraud

1.14 Acting upon the recommendations of the Law Reform
Commission in its report entitled Report on Creation of a Substantive Offence
of Fraud,5 a new section 16A was added to the Theft Ordinance (Cap 210) on
16 July 1999.6  The new section 16A(1) provides:

"If any person by any deceit (whether or not the deceit is the
sole or main inducement) and with intent to defraud induces
another person to commit an act or make an omission, which
results either –

                                                     
2 Theft Ordinance (Cap 210), sections 17(4) and 18(3).
3 Archbold 1998, at paragraph 21-181.
4 Estate Agents Ordinance (Cap 511), section 36(2)(g).
5 See paragraph 1 of the Explanatory Memorandum to the Theft (Amendment) Bill 1998.
6 Ordinance No 45 of 1999.
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(a) in benefit to any person other than the second-mentioned
person; or

(b) in prejudice or substantial risk of prejudice to any person
other than the first-mentioned person,

the first-mentioned person commits the offence of fraud and is
liable on conviction upon indictment to imprisonment for 14
years."

1.15 This new statutory offence of fraud applies to one person acting
alone.  However, it would be hard to prove beyond reasonable doubt deceit
and the intention to defraud in the case of vendors providing wrong property
information.  For instance, the owners of units in old buildings may not know
whether there are illegal structures or alterations as the building plans may be
missing or may not be readily accessible at reasonable cost.  The owners
may make an honest mistake in providing wrong or misleading information as
to illegal structures or alterations.  It would be difficult to establish the
necessary deceit and intention to defraud on the basis of such a mistake.

Trade Descriptions Ordinance

1.16 Section 7(1)(a)(i) of the Trade Descriptions Ordinance (Cap 362)
provides that it is an offence to apply a false trade description to any goods in
the course of any trade or business.  Section 2(1) defines "goods" as
including "vessel and aircraft, things attached to land and growing crops"
which arguably includes the fittings and finishes of flats and even the building
itself.  However, a private individual selling his unit is usually not doing it "in
the course of any trade or business".  It is therefore difficult to establish
liability for false trade descriptions in respect of misleading or false property
information supplied by a private vendor in the second-hand market.

1.17 Moreover, a "trade description" requires a direct or indirect
indication under section 2(1).  Mere silence on the part of the vendor is
therefore not a trade description.  The Trade Descriptions Ordinance cannot
catch vendors who deliberately withhold material facts.

Existing disclosure requirements under the Estate Agents
Ordinance (Cap 511)

1.18 Under section 36(1) of the Estate Agents Ordinance, estate
agents are required to provide purchasers with certain information about the
property.  The nature of that information is prescribed by regulation.
Section 36(2) provides that the information to be prescribed may include:

 particulars of current ownership and subsisting encumbrances,
 the total or entire area of the property,
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 year or period in which construction of the property was
completed,

 user restrictions,
 unexpired term of the Government or other lease and any right

of renewal,
 if a lease is to be granted, the term of the proposed lease,
 a vendor’s statement on known structural additions or alterations

and repairs or improvements.

Regulation 3(1) and the Schedule to the Estate Agents Practice (General
Duties and Hong Kong Residential Properties) Regulation have accordingly
prescribed that the following information must be provided by estate agents:

 particulars of current ownership and subsisting encumbrances
registered in the Land Registry,

 floor area of the property (where available, the saleable area
provided by the Rating and Valuation Department or the Land
Registry),

 year of completion of the property,
 user restrictions,
 unexpired term of Government lease and any right of renewal,
 if a Government lease is to be granted, the term of the new

lease,
 a vendor’s statement on known structural additions or alterations

and reinstatements, rectifications, repairs or improvements.

1.19 The estate agent is responsible for collecting these property
particulars, except for the vendor statement on structural alterations and
repairs.  The vendor himself is under no obligation to complete the vendor
statement.  He may choose not to do so, and even if he does complete the
statement this covers only any information "within the vendor's knowledge".7

If the vendor is not aware that there have been structural alterations or repairs,
he will obviously complete the vendor statement on the basis of such
knowledge as he has.

1.20 If the property particulars supplied by an estate agent are wrong,
the estate agent may be able to rely upon the defence of due diligence.8  The
Estate Agents Ordinance increases the transparency of transactions and
provides more sales information to purchasers but falls short of giving them
ultimate satisfactory protection.

                                                     
7 See Part 2 of Form 1 in the Schedule to the Estate Agents Practice (General Duties and Hong

Kong Residential Properties) Regulation (Cap 511 sub leg).
8 Under section 36(5)(b)(ii) of the Estate Agents Ordinance (Cap 511), there is a defence of due

diligence available to an estate agent if he shows that (a) he relied on information obtained
from a source prescribed for the purposes of this subparagraph in respect of such information;
(b) it was reasonable for him to have relied on such information; and (c) he had taken all steps
reasonably open to him to avoid the failure.
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Lack of vendor's duties of disclosure

1.21 It is clear from the foregoing review of the existing law that there
are few positive duties, if any, on a vendor of second-hand property to
disclose particulars of the property for sale.  In second-hand sales, there is
no sales brochure compiled by the vendor.  A vendor is, of course, obliged to
provide basic information about the property in the preliminary agreement, but
the contents of the preliminary agreement are not uniform.  Most preliminary
agreements contain only the address of the property, the purchase price,
payment terms, and the date of completion of sale and purchase.  It is of little
assistance to the purchaser if he obtains adequate property information only
after the preliminary agreement has been signed.
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Chapter 2

Disclosure of information by vendors
________________________________________________

Existing law provides insufficient protection for
purchasers of second-hand units

2.1 As we have seen in the preceding chapter, there is insufficient
protection for private individuals buying residential units in the second-hand
market.  Moreover, the present law is deficient in that it provides for very few,
if any, positive duties on the vendor to provide particulars of the property he
offers to sell.  Without such positive obligations, it is difficult to establish
liability for false or misleading property descriptions.

2.2 We take the view that the vendor should have a positive duty to
supply prospective purchasers with some basic property particulars well
before a preliminary agreement is entered into.  Property information
provided at an early stage can assist prospective purchasers in making
informed decisions.  What is more, such positive disclosure requirements
can assist the purchaser in any future claims against the vendor for
misleading or false representations.

The Vendor's Information Form

2.3 Because of the lack of positive disclosure requirements upon
vendors the sub-committee put forward the idea of a Vendor's Information
Form (VIF) in the consultation paper.  The VIF would be completed by the
vendor and would contain various particulars about the unit he offers for sale
in the second-hand market.  A vendor would have to make the VIF available
when his unit is put on the market for sale, whether through an estate agent or
not.  In other words, a VIF would be prepared long before a potential
purchaser is identified, and in any event before the signing of any preliminary
agreement.

2.4 The VIF is not a new idea.  The VIF or its equivalent has either
been proposed or is already in place in a number of overseas jurisdictions.
The following are examples.

England and Wales

2.5 A working party of the Law Society of England and Wales (the
Working Party) recommended as part of its proposals for conveyancing
reform the introduction of a Legal Information Form.  The Legal Information
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Form is to be supplied by the seller's solicitor to the seller's agent setting out
in plain English "the necessary information which an informed buyer would
wish to have before making an offer for the property".1

2.6 The Legal Information Form is to be prepared by the seller's
solicitors and contains basic information about the property, including the type
of ownership, lease terms, expenses, repairs, management, planning consent
and other general matters relating to disputes and notices.  Prospective
buyers can view the Legal Information Form (as part of the seller's information
pack) either at the selling agent's office or the office of the seller's solicitors.2

Idaho, USA

2.7 In Idaho, the Property Condition Disclosure Act (chapter 25)3

provides that for each transfer of residential real property, on or after 1 July
1994, the transferor must complete a "seller property disclosure form".  The
property disclosure form constitutes a statement of the condition of the
property and of information concerning the property actually known by the
transferor.4  It is not a warranty of any kind by the transferor or his agent.5  It
is not a substitute for any inspections.6  The transferor must deliver a signed
and dated copy of the completed disclosure form to each prospective
transferee or his agent within 10 days of the transferor's acceptance of the
transferee's offer.7  The Idaho seller property disclosure form covers such
information as appliances and services systems included in the sale,
problems with basement water, foundations, roof condition, well, septic
system, plumbing, drainage, electrical, heating, conditions that may affect
clear title (such as encroachments, easements, zoning violations, lot line
disputes), knowledge of any hazardous materials or pest infestations, and any
substantial additions or alterations without a building permit.

Virginia, USA

2.8 In Virginia, the Residential Property Disclosure Act (chapter
27),8 which came into effect on 1 July 1993, applies to sales of residential real
property consisting of not less than one nor more than four dwelling units,
whether or not with the assistance of a licensed real estate broker or
salesperson.  Under the Act, the owner is required to furnish to a purchaser
either:

                                                     
1 The Law Society of England and Wales, Conveyancing Reform: TransAction 2000, August

1998, paragraph 6.1.
2 Conveyancing Reform, above, paragraphs 5.3 and 6.1.
3 Idaho Statutes, Property in General (Title 55) <http://www3.state.id.us/cgi-bin/newidst?sctid>

(22.8.2001)
4 Idaho Statutes, above, paragraphs 55-2507(1) and 55-2508.
5 Idaho Statutes, above, paragraph 55-2507(3).
6 Idaho Statutes, above, paragraph 55-2507(4).
7 Idaho Statutes, above, paragraph 55-2509.
8 <www.legl.state.va.us/cgi-bin/legp504> (22.8.2001): Code of Virginia Title 55 - Property and

Conveyances.
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a) a residential property disclaimer statement, stating that he
makes no representations or warranties as to the condition of
the property and the purchaser will be receiving the property "as
is", that is, with all the defects which may exist except as
otherwise provided in the purchase contract, or

b) a residential property disclosure statement.

2.9 The residential property disclosure statement contains
representations by the owner and not those by the broker or salesperson.
The disclosure and disclaimer forms make no representations with respect to
any matters which may pertain to parcels adjacent to the subject parcel.  The
owner must deliver to the purchaser the disclosure or disclaimer form prior to
the acceptance of a real estate purchase contract.  The owner is not liable
for any error in the information not within his actual knowledge or which was
based on information provided by public agencies, or if he reasonably
believed the information to be correct and where he was not grossly negligent
in obtaining the information from a third party and transmitting it.  At or before
settlement, the owner must disclose any material change in the physical
condition of the property or certify that the condition of the property is
substantially the same as it was when the disclosure form was provided.

2.10 The Virginia residential property disclosure statement includes
information on the basement, roof, fireplace/chimney, plumbing system,
septic/sewer system, water supply, heating system, air-conditioning system,
electric system, insulation, exterior drainage, wood-destroying organisms, etc.

Ontario, Canada

2.11 In Ontario, Rule 11.3 of the Code of Ethics of the Real Estate
Council of Ontario provides:

"A Member representing a Seller of Residential Property should
consider requesting that the Seller complete and sign a Vendor
Property Information Statement and should attach a copy to the
Agreement or provide in the Agreement, or otherwise, in writing
to the Parties, a statement that the Seller refused or was unable
to complete the Statement."9

2.12 The Seller Property Information Statement is not a statutory
form,10 but is prescribed by the Ontario Real Estate Association for use by real
estate brokers and salespersons.  It covers matters such as interest in the
property by other parties, plan of survey, water sources, water systems,
problems in relation to quantity and quality of well water, septic systems,
zoning and re-zoning, easements, restrictive covenants, local levies or
unusual taxes being charged or contemplated, notices or claims affecting the

                                                     
9 <www.reco.on.ca/legislation_rules&guiding-principles.htm> (22.8.2001).
10 The Ontario Real Estate Association has informed us that the name of the form has changed

from "Vendor" to "Seller".  The form which is in general use is still undergoing scrutiny and
revisions.
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property from any person or public body, public projects planned for the
immediate area, and the approximate age of the property.

The four approaches to imposing positive disclosure duties on
vendors

2.13 These examples of overseas practice suggest that there can be
four approaches to imposing a duty of positive disclosure on vendors.  The
first approach is to provide for a VIF on a purely voluntary basis.  An example
is the Legal Information Form proposed by the English Law Society.  The
second alternative is a compulsory VIF backed by legislation.  This is the
approach adopted by the state of Idaho in the USA.

2.14 The third approach can be described as a flexible statutory
approach, and is the one followed in the state of Virginia in the USA.  Under
the Virginia Residential Property Disclosure Act, the owner can furnish to a
purchaser either a residential property disclaimer statement or a residential
property disclosure statement.  The residential property disclaimer statement
states that the owner makes no representations or warranties as to the
condition of the property and the purchaser would be receiving the property
"as is".

2.15 The fourth approach is to introduce a code of practice for estate
agents, as is used in Ontario.  Under rule 11 of the Code of Ethics of the
Real Estate Council of Ontario, a member (ie a real estate broker or
salesperson) should consider requesting the seller to complete and sign a
Seller Property Information Statement.  If the seller refuses, or is unable, to
complete the statement, that fact should be stated in the agreement.  The
statement is not a statutory form but is only part of a code of practice
prescribed for real estate brokers and salespersons.

Public views on the introduction of a VIF

2.16 The responses to the consultation paper show a fairly divided
view as to whether a VIF should be introduced for completed flats in the
second-hand market.  Those who were in favour of a VIF considered that
such a proposal would generally enhance consumer rights by imposing upon
vendors the positive responsibility to disclose useful sales information before
the signing of the PSAP.  One respondent, while supporting the introduction
of a VIF, expressed concern over the difficulty that owners of older buildings
might face in supplying some of the property information in the VIF.  Another
respondent supported the VIF proposals but considered that some practical
difficulties (such as providing information related to saleable area) should be
resolved before implementing the proposals.

2.17 The main argument advanced by those against the VIF
proposals was that the proposals would increase transaction time and costs.
Property owners might not necessarily possess sufficient knowledge to
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complete the VIF, or they might find it difficult to obtain the property particulars
necessary for completion of the VIF.  There was further concern that the
introduction of a VIF might over-regulate the sale of completed units in the
second-hand market.

The advantages of a VIF

Assistance to purchasers in making informed offers

2.18 A VIF will assist purchasers in making more informed decisions.
The number of disputed sales will be reduced.

Added protection to home-buyers

2.19 The VIF contains the vendor's representations as to particulars
of the units.  Its contents will be of assistance to purchasers in future
litigation arising from misleading or false property descriptions.  A vendor
might refuse to fill in some items in the VIF without some form of legal
compulsion (an issue which we shall address later in this chapter).  However,
the fact that there are gaps in the VIF will put prospective purchasers on
notice.

User-friendly summary

2.20 The VIF should be a user-friendly summary of the necessary
information in plain language.11  Property particulars taking the form of a
summary in plain language will be of great assistance to prospective
purchasers.  At present, most property particulars are contained in
complicated legal documents not readily intelligible to lay persons.
Purchasers have to rely on their solicitors or the conveyancing clerk to explain
to them their rights and obligations under the title documents.  However,
solicitors in Hong Kong are normally involved only when the purchaser has
already signed a preliminary agreement.

Deterrent to unauthorised building work

2.21 One respondent commented that a VIF would encourage
property owners to remove any existing unauthorised building work prior to
marketing their flats.  The VIF was also seen as a deterrent to property
owners from undertaking unauthorised building work.  If a property owner is
required to disclose in the VIF information on any structural alterations, he is
likely to have second thoughts before erecting any unauthorised structures in
his unit in the first instance.  The VIF would therefore serve to better protect
the prospective buyer’s rights and enhance consumer protection.
                                                     
11 Conveyancing Reform, above, paragraphs 6.1 and 6.2.
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The disadvantages of a VIF

Additional costs and burden to vendors and possible slowing
down of transactions

2.22 The majority of those respondents who opposed the idea of a
VIF argued that the preparation of a VIF may involve additional costs and an
added burden to the vendor.

2.23 It is, in our view, a misconception to perceive the VIF as being
an expensive and time-consuming scheme.  As it is necessary to prepare
only one original of the VIF, the costs of its preparation should be but a small
percentage of the overall transaction costs.  It should not be too time-
consuming to find out the necessary information for the VIF, as most of the
information required will be readily available at the various registration
sources.  Modern technology has made it easier than before to conduct
searches for registered property information.  The Rating and Valuation
Department, for example, has introduced an Info-Hotline Service on Property
Age and Floor Area.  Anyone can now obtain by telephone the saleable area
of any unit included in that system. The Info-Hotline Service now contains the
saleable areas of 90 percent of all residential properties in Hong Kong.12

Furthermore, our proposal below for a centralised property information system,
if implemented, should greatly reduce the costs and time incurred in searching
for the information required for filling in a VIF.

2.24 Some respondents also suggested that the VIF might slow down
transactions.  This may be the case where estate agents come knocking at a
vendor's door to advise him of a ready potential buyer.  In such cases, the
negotiation cannot proceed before the VIF is prepared.  We note this
concern but consider that any possible delay to a transaction may in fact give
the vendor and the purchaser more time to think clearly about the transaction.

Possible over-regulation of the market

2.25 Concern was expressed to us during consultation that the
introduction of a VIF might over-regulate the sale of completed units in the
second-hand market.  We do not agree that the VIF will over-regulate the
second-hand market.  The Estate Agents Ordinance (Cap 511) already
contains requirements for estate agents to provide certain basic information
on the property.  Whilst Cap 511 places on the estate agent the primary
responsibility for providing particulars of the property, the proposed VIF
transfers that responsibility to the vendor.  We consider that the vendor,
rather than the estate agent, should have the primary positive duty to disclose
property particulars.  As pointed out above, without that positive obligation on
the vendor, it is difficult for the purchaser to establish liability for false or
                                                     
12 Based on a briefing given to the Sub-committee on 29 July 1999 by Mr C S Wong, Deputy

Commissioner, Rating and Valuation Department.  The remaining ten percent of units not
covered by the Info-Hotline Service system are village houses (not having approved building
plans), newly built units not yet assessed to rates and some public housing estates.
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misleading property descriptions made by the vendor.  It should be borne in
mind that the positive disclosure duty on the vendor does not in any way
preclude him from completing the VIF with the assistance of the estate agent.
Moreover, the property particulars in the proposed VIF are not difficult to
provide and they are helpful to purchasers in making informed decisions.

Over-reliance on vendor’s information

2.26 There is an argument that purchasers of second-hand
completed units can view and inspect those properties and that they buy them
on an “as is” basis.  As such, the purchaser should be aware of his
responsibility to gather sufficient information about the property before
entering into a contract, rather than solely relying on the vendor (through the
VIF).

2.27 In practice, however, many purchasers do not have an
opportunity to view the unit in any great detail before committing themselves.
Furthermore, the fact that purchasers have to buy the properties on an “as is”
basis means that they should obtain as much property information as possible
and at the earliest possible opportunity before committing themselves to a
preliminary agreement.  The VIF is not intended to be a substitute for
physical inspection of the property.  As can be seen later, we recommend
that the VIF should contain warning clauses which, among other things,
advise the purchaser that the state of repair and physical condition is not
given and he should inspect the property.  Hence, we do not consider there
is any great likelihood of purchasers solely relying on the vendor.

2.28 On balance, we consider that the advantages of the VIF
outweigh its disadvantages.  Having decided that a VIF is desirable, the next
issue is what its contents should be.

Contents of the VIF

2.29 In our view, the VIF should provide more information than must
currently be provided by estate agents under the Estate Agents Practice
(General Duties and Hong Kong Residential Properties) Regulation, which we
set out in the previous chapter.  The VIF should contain the information
specified under section 36(2)(a) to (g) of the Estate Agents Ordinance (Cap
511).  This is the minimum information required by purchasers in reaching
their decision to buy.  We consider that vendors of second-hand
completed units should be responsible for supplying this information in
the VIF.  We also consider that the proposed VIF should include details
of the saleable area.  In addition, we believe that a number of other
categories of information should be included, most of which are
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reflected in the Law Society of England and Wales’ proposed Legal
Information Form (LIF).13

Warning clauses

2.30 A VIF should contain warning clauses to the effect that, among
other things:14

 It is only a summary of information relating to the property.
 It does not explain everything and purchasers should take legal

advice.
 Circumstances may have changed since the date of the VIF.
 The purchaser should inspect the property before making an

offer to buy.
 The state of repair and physical condition is not given.  The

purchaser should inspect the property and consult his
professional advisors.

 Before making an offer to buy, the purchaser should make sure
that any necessary loan of funds will be readily available.

2.31 In our view, the proposed VIF should contain at least these
warning clauses.  All these warnings are useful in that they direct
purchasers' attention to matters which they should bear in mind when
referring to the particulars contained in the VIF.  They also bring home to
purchasers the important matters that they should consider before committing
to a purchase.  We consider that there should also be a warning note to
the vendor that the VIF is a legal document and that he will bear
responsibility for its accuracy.

Type of ownership15

2.32 The type of ownership (that is to say, whether leasehold or
freehold) is not important as land in Hong Kong is always leasehold.  Hence,
we take the view that the type of ownership should be omitted from the
proposed VIF.

Rights of way16

2.33 Most rights of way exist over common areas and so do not affect
the exclusive occupation of flats.  Moreover, the average vendor is not in a

                                                     
13 The Law Society of England and Wales, Conveyancing Reform: TransAction 2000, August

1998, above.
14 These warning clauses are modelled on those contained in the LIF described in Conveyancing

Reform, above.
15 LIF, paragraph 1.
16 LIF, paragraph 2.
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position to tell by himself whether or not there are rights of way.  Accordingly,
we do not think rights of way should be included in the proposed VIF.

Services17

2.34 It should not be difficult for a vendor to state the availability of
services such as water (fresh/sea), drainage, gas (what kind) and electricity.
We consider that the availability of services known to a vendor should
be included in the proposed VIF.

Management fees

2.35 We consider that it will suffice to disclose the management
fees for the current month in the proposed VIF.  The Legal Information
Form (LIF) proposed by the Law Society of England and Wales, by contrast,
requires the disclosure of the service charges (which are commonly called
management fees in Hong Kong) for the last three years.18  Purchasers are
interested in the monthly amount of management fees.  As management
fees do not change significantly from year to year, purchasers will obtain
sufficient indication of the management fees by reference to the amount
currently paid each month.

Furniture and fittings19

2.36 Furniture and fittings are not essential items for disclosure.  The
vendor and the purchaser can always negotiate what furniture and fittings
should be included in the sale.  It is already the current practice to include a list
of furniture and fittings in the preliminary agreement.

2.37 We consider that furniture and fittings should be left out of the
proposed VIF as they will be listed in the preliminary agreement in any event.

Government rent20

2.38 The amount of Government rent in some cases is three percent
of the rateable value of the property and can be a large sum.  Vendors
should have no difficulty in disclosing the amount of Government rent as its
amount can easily be ascertained from the demand note.  The proposed
VIF should state the amount of Government rent as far as it is possible.

                                                     
17 LIF, paragraph 3.
18 LIF, paragraph 10.
19 LIF, paragraph 4.
20 LIF, paragraph 7.
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Buyer's share of insurance premium

2.39 The LIF states that the purchaser must bear his proportion of the
insurance premium covering the whole building.21  The last annual charge for
insurance has to be stated.22  In Hong Kong, the insurance premium for the
whole block is usually covered by the management fees.  The management
fees are a more relevant item for disclosure than the buyer's share of
expenses.  We therefore take the view that management fees but not
other expenses such as insurance premiums should be included in the
proposed VIF.

Notice received by the owner23

2.40 This item refers to any plans for major future expenditure known
to the vendor.  It would seem that this item has already been covered by the
vendor's statement under the Estate Agents Ordinance.  A vendor can,
however, refuse to fill in the vendor's statement.  The estate agent will
discharge his duty by certifying that he has duly advised the vendor to
complete the statement but in vain.24

2.41 We take the view that if a commitment has been made to pay
certain expenditure, the vendor should be obliged to disclose that fact.  If,
however, the expenditure is merely a possibility, the vendor need not disclose
it.  We consider that any notice received by the vendor from the
Government, the management office, or any relevant authority of
expenditure requiring contribution from the owners should be disclosed
in the proposed VIF.

Rights of entry for repair25

2.42 The rights of entry for repair are normally covered by the Deed
of Mutual Covenant.  The existence of such rights is unlikely to have any
significant effect on the price of the property.  We consider that rights of entry
for repair should be left out of the proposed VIF.

Existence of owners' corporation and name of management
company

2.43 The LIF requires disclosure of details about the
landlord/management company and of its operation.26  Membership of the
                                                     
21 LIF, paragraph 8.
22 LIF, paragraph 9.
23 LIF, paragraph 10.
24 See estate agent's declaration at the end of the Vendor's Statement (Part 2 of Form1) under

Estate Agents Practice (General Duties & Hong Kong Residential Properties) Regulation,
Cap 511C Schedule 1 Forms.

25 LIF, paragraph 13.
26 LIF, paragraphs 15 and 16.
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landlord/management company is not relevant in the Hong Kong context.
Instead, the existence of any owners' corporation and the identity of the
management company is of importance to residents.  We take the view that
the proposed VIF should state whether there is an owners' corporation
and, if so, its name, and the name of the management company.

Planning consent

2.44 The LIF requires that any dispute relating to planning consent be
referred to.27  We consider that planning consent is not of great relevance in
Hong Kong and should be omitted from the proposed VIF.

Pending claims

2.45 A vendor is required to specify in the LIF that he knows of no
disputes about his or any neighbouring property other than those stated.28

We consider that the reference to "disputes" is too vague.  Instead, we are
of the view that any pending claims known to the vendor affecting the
property should be disclosed in the proposed VIF.

Vacant possession and free from mortgages

2.46 The LIF contains a statement to the effect that the vendor will
vacate the flat and hand over vacant possession upon completion of the sale
and purchase and that the flat will then be free from mortgages.29  We take
the view that such a statement should be included in the proposed VIF
but should be modified.  It should read: "vacant possession and free
from mortgages and subsisting tenancies."  However, if there are
subsisting tenancies, the terms of those tenancies should be spelt out.

Septic system

2.47 The Ontario Seller Property Information Statement requires the
vendor to state any problems with the septic system.  Purchasers are likely
to show interest in any such problems known to the vendor.  We therefore
consider that if a septic tank is used, this should be referred to in the
proposed VIF.

Power of Attorney

2.48 The Ontario Vendor Property Information Statement requires the
vendor to state whether he is acting under a Power of Attorney.  As a Power

                                                     
27 LIF, paragraph 17.
28 LIF, paragraph 19.
29 LIF, paragraph 24.
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of Attorney may affect the validity of the transaction, purchasers should be
warned of the existence of such a power.  We take the view that the
proposed VIF should contain a question to the vendor as to whether or
not he is operating under a Power of Attorney.

Sundry items30

2.49 The LIF contains a number of other items such as deposit, other
terms of the contract, stamp duty and a list of documents held by the seller's
solicitors.  We consider that it would be too onerous to require vendors to
disclose these sundry items and take the view that they should be left out of
the proposed VIF.

Should the VIF be voluntary or compulsory?

2.50 The consultation paper recommended that the VIF should
initially be adopted on a voluntary basis as a market practice.  The Sub-
committee considered that the first step should be for the relevant bodies in
Hong Kong (such as the Law Society and the Estate Agents Authority) to
endeavour to have the VIF adopted as market practice on a voluntary basis.
The Sub-committee took the view that such a course should be welcomed by
solicitors and estate agents as the VIF would enable them to advise their
clients fully.  The Law Society of England and Wales adopted a similar
voluntary approach under its TransAction 2000 initiative, whereby solicitors in
England and Wales have been urged to adopt the LIF as part of a
conveyancing protocol.31  The Law Society pointed out, however, that it was
unlikely that vendors would use the LIF "unless they are required to do so by
legislation".32

2.51 The Sub-committee was, however, conscious that a voluntary
approach might not work and suggested in the consultation paper that the
Government should review the situation at some later stage.  If a market
practice could not be established by then, the Government should introduce
legislation requiring the completion of a Vendor's Information Form, at least in
relation to newer buildings.

2.52 In summary, the consultation paper proposed a moderate two-
phase approach by which a period of time would be set aside for the market
to voluntarily try out the VIF scheme.  At the end of that period, the
Administration would be left to decide if it was necessary to impose a

                                                     
30 LIF, paragraphs 25 and 26.
31 In 1990 the Law Society of England and Wales introduced 'TransAction' setting out the protocol

in dealings between solicitors over the conveyancing process.  It included standard forms for
the contract and pre-contract information designed solely for dealing with sales of homes.  A
working party of the Law Society was later convened to revise the documents required under
the TransAction protocol.  The revised protocol was launched under the title 'TransAction
2000'.  The principal part of TransAction 2000 was the introduction of a Legal Information
Form.  (See Conveyancing Reform, above, at paragraphs 2.1 and 4.1).

32 Conveyancing Reform, above, paragraph 9.1.
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mandatory scheme through legislation.  There was public support in the
responses to the consultation paper for a voluntary scheme.  Some
respondents, however, expressed scepticism over the likelihood of
establishing a VIF as a market practice on a voluntary basis.  They held the
view that the VIF should be made compulsory from the outset by legislation.

2.53 We have carefully reviewed the views expressed in response to
the sub-committee’s consultation paper and have concluded that, in respect of
the sale of second-hand properties, the VIF should be introduced on a
voluntary basis, at least initially.  In reaching this conclusion, we have taken
account of the fact that sales in the second-hand market generally involve
private individuals.  The vendor and the purchaser are therefore usually on
an equal footing and there is less need to make provision to protect a weaker
party from a stronger, as in the case where the vendor is a corporate
developer.  The resources available to an individual vendor in the second-
hand market are likely to be considerably less than those of a developer
selling in the first-hand market, and it may be that the individual vendor may
prefer not to expend the necessary effort to complete a VIF.  In the
circumstances, we would prefer if possible to achieve the introduction of the
VIF by voluntary market acceptance, rather than by the imposition of a
legislative sanction at the outset.  Even under a voluntary approach, the
information currently mandated by the Estate Agents Ordinance will continue
to be made available to purchasers, whether or not the vendor has chosen to
complete a VIF in addition.

2.54 We accordingly take the view that the VIF should be
implemented by a voluntary scheme, at least initially.  Unlike a compulsory
scheme which requires a lengthy period to complete the legislative process, a
voluntary scheme is flexible and can be implemented quickly.  If the VIF is
promoted, a prudent purchaser will naturally demand a VIF from the vendor.
The vendor failing for whatever reason to supply a VIF will put the prudent
purchaser on suspicion of the desirability of going ahead with the transaction.
We believe that in this way market forces will establish the VIF as accepted
market practice.

2.55 We do not rule out the possibility, however, of a compulsory
scheme at a later stage if a market practice for the VIF cannot be established
as envisaged.  In our view, it is desirable for the market to voluntarily try out
the scheme.  Any experience obtained from the voluntary scheme will assist
the Administration in making a rational decision as to whether or not a
compulsory scheme should be introduced and, if so, in what way.  If the VIF
is subsequently adopted through legislation, we think it would be sensible for
the Administration to review the Estate Agents Ordinance with a view to
reconciling the disclosure duties of the vendor and the estate agent.

2.56 One respondent suggested during consultation that vendors of
units in old buildings should be exempted from any compulsory VIF scheme.
The respondent pointed out that such units are likely to be of relatively smaller
value and their owners less well-off.  Building plans of old buildings are not
readily accessible and in some cases are missing.  We agree with this view
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and wish to note that if, at a later stage, it is considered desirable to
introduce a compulsory VIF scheme, the feasibility of the scheme in
respect of older buildings should be further considered by the
Administration.

2.57 There is a view that if the VIF is to be made compulsory at a
later stage, the legislation should include a provision enabling the parties to
contract out of its various requirements.  The merit of such a provision is that
it provides a degree of flexibility to parties who want to go ahead with the
transaction quickly and where the purchaser is willing to accept the risk of
doing so without a full VIF.  On the other hand, such a provision for
contracting out will undermine the effectiveness of the VIF as a means of
making the vendor liable for information provided to the purchaser.  In our
view, a contracting out provision would defeat the whole purpose of the VIF
scheme and is therefore not desirable.  We take the view that the flexibility
given by such a provision would in fact work against the interests of
purchasers.  By accepting a contracting out provision, the purchaser accepts
the risk of buying a property without essential sales information. We anticipate,
however, that once introduced, the VIF will come to be more accepted over
time with fewer parties wanting to contract out.

Recommendation 2

We recommend the introduction of a Vendor's Information
Form for the sale of completed residential properties in the
second-hand market.  Relevant bodies in Hong Kong
should be encouraged to make the Vendor's Information
Form a market practice in the near future.  The
Government should monitor the situation at some stage
later.  Unless a market practice can be established by then,
the Government should introduce legislation making it
compulsory to provide a Vendor's Information Form.

We recommend that a vendor should make available a
Vendor's Information Form when his unit is put on the
market (whether through an estate agent or not).  The
proposed Vendor's Information Form should contain at
least the following warning clauses and property
particulars:

Warning clauses

 The Vendor’s Information Form is only a summary of
information relating to the property.

 The Vendor’s Information Form does not explain
everything and purchasers should take legal advice.
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 Circumstances may have changed since the date of
the Vendor's Information Form.

 The purchaser should inspect the property before
making an offer to buy.

 The state of repair and physical condition is not
given.  The purchaser should inspect the property
and consult his professional advisors.

 Before making an offer to buy, the purchaser should
make sure that any necessary loan of funds will be
readily available.

 The Vendor’s Information Form is a legal document
and the vendor will be responsible for its accuracy.

Property particulars

 The information described under section 36(2)(a) to
(g) of the Estate Agents Ordinance.

 Details of the saleable area.

 The availability of services known to the vendor
(such as water (fresh/sea), drainage, gas (what kind)
and electricity).

 The management fees for the current month.

 The amount of Government rent, so far as it is
possible to state this.

 Any notice received by the vendor from the
Government, management office, or any relevant
authority of expenditure requiring contribution from
the owners.

 Whether there is an owners' corporation and, if so, its
name, and the name of the management company.

 Any pending claims known to the vendor affecting
the property.
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 A statement to the effect that the vendor will vacate
the property and hand over vacant possession upon
completion of the sale and purchase and that the
property will then be free from mortgages and
subsisting tenancies.  However, if there are
subsisting tenancies, the terms of those tenancies
should be spelt out.

 A reference to any septic tank if it is being used.

 Whether or not the vendor is operating under a
Power of Attorney.

We recommend that the vendor should update the
information in the Vendor's Information Form if he knows of
changes subsequent to the date of its preparation.

We recommend that if the Government should decide to
make the Vendor's Information Form compulsory, the
Government should embark on a review of the Estate
Agents Ordinance with a view to reconciling the disclosure
duties of the vendor and the estate agent.

Centralised property information system

2.58 At present, different kinds of property information are provided
by various Government departments such as the Rating and Valuation
Department, the Buildings Department and the Land Registry.  We consider
that there is a need for a single Government body to collate these various
kinds of property information so that the public could have access at one
location.  This role could be filled by the Land Registry or, indeed, any other
appropriate Government agency.  We understand that it would probably take
some years to implement such a centralised search system but we consider
that the Administration should explore the feasibility of this option. We are
aware that the enhanced Info-Hotline Services of the Rating and Valuation
Department has already included some information required, and that a study
conducted by the Estate Agents Authority concluded that such a system
would be costly and time-consuming, but we believe that a centralised system
such as we propose would justify the resources expended on its creation.

2.59 There was general support in the public responses for a
centralised property information system.  In fact, one respondent pointed out
that the Land Registry had already taken the initiative by way of a Strategic
Change Plan to bring about simpler and quicker land registration procedures,
and simpler and more cost-effective operation of the Land Registry as a whole.
Furthermore, the Land Registry was working with the Rating and Valuation
Department to consider how their respective data-bases could be integrated.
It is hoped that a one-stop search service on land data can be provided as
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soon as practicable.  In our view, these are encouraging developments and
represent moves in the direction of our recommendation for a centralised
property information system.

2.60 We believe that the process could be greatly assisted if
developers were encouraged to feed information on new first-hand properties
into the system.  This would provide most of the information needed for
inclusion in the VIF in relation to subsequent transactions once the properties
had become second-hand.  One option would be for the information to be
made registrable by developers at first assignment.  We consider that the
Administration should explore ways in which the information necessary for
later completion of the VIF could be input by developers into the centralised
property information system at the first-hand property stage.

Recommendation 3

We recommend that the Administration should consider
exploring the option of establishing a centralised property
information system.  In doing so, the Administration
should consider ways in which the information necessary
for later completion of the VIF could be input by developers
into the centralised property information system at the first-
hand property stage.
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Chapter 3

Standard clauses in preliminary agreements
_________________________________________________________

Introduction

3.1 There is at present no standard form of preliminary agreement
for the buying and selling of residential properties between private individuals
in the second-hand market.  Most preliminary agreements contain basic
terms such as a brief description of the property, the price, payment
schedules, the date of the formal agreement for sale and purchase ("the
formal ASP") and the date of completion of sale and purchase.  Other terms
are a matter for negotiation between the parties.  Whether particular terms
are included or not will depend very much on the parties' relative bargaining
power and the market conditions at the time.  If an estate agent is involved,
the parties will invariably adopt the pro-forma provided by the estate agent.
Such pro-forma preliminary agreements are not uniform, though their main
terms are essentially the same.

Standard clauses for protection of homebuyers

3.2 In Hong Kong, lawyers are usually appointed after a preliminary
agreement has been signed.  The usual practice is for the vendor and
purchaser to sign the pro-forma preliminary agreement prepared by the estate
agent.  The estate agent will then pass a copy of the signed preliminary
agreement to the solicitors acting for the parties.  The solicitors will prepare
the formal ASP on the basis of the preliminary agreement and any further
instructions from the parties.

3.3 As a preliminary agreement is signed without the scrutiny and
advice of a solicitor, its terms may not be in the best interests of the
purchaser.  Even if the preliminary agreement has been drafted by a lawyer it
may have been amended by the estate agent or by the parties themselves
who are not legally trained.  We consider in this chapter whether certain
standard clauses should be included in the preliminary agreement.
Purchasers would obtain additional protection if standard clauses of potential
benefit to them were included in the preliminary agreement.  Although
homebuyers would be provided greater protection if there were also certain
standard clauses in the formal ASP, we make no formal recommendation in
that respect as our terms of reference are confined to pre-contractual matters.

3.4 We are indebted to the Property Law Group of the Australian
Law Council for having supplied the Sub-committee with a sample standard
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form of residential property contracts used in various states of Australia.  We
have considered some of the contract clauses in these standard form
residential property contracts and are impressed with the Australian approach,
which gives considerable protection to purchasers.1  Whilst the Australian
approach is conducive to consumer protection, some aspects may not be
feasible for Hong Kong.2  However, some of their standard clauses could be
applied to Hong Kong.

3.5 We have chosen to look at the Australian model as it is the only
jurisdiction of which we are aware which satisfies the criteria of having both a
conveyancing system similar to ours in that there is an immediate binding
agreement, and standard clauses relating to such matters as a cooling-off
period and a contract subject to finance.

3.6 We discuss below the desirability and feasibility of inserting into
the preliminary agreement standard clauses relating to a cooling-off period,
contract subject to finance, survey report and inspection of property prior to
completion.

Cooling-off period

3.7 In Victoria, Australia, a purchaser is entitled to a three-day
cooling-off period.  In exercising the right to rescind the contract during the
cooling-off period, the purchaser must give written notice of his intention to do
so to the vendor or his agent.  The purchaser must forfeit $100 or 0.2 percent
of the purchase price (whichever is greater).  The three-day cooling-off
period does not apply in certain circumstances, such as where the property is
worth more than A$250,000; where independent legal advice has been
obtained before signing the contract; or the purchaser has previously signed a
similar contract for the same property.3

3.8 There are a number of arguments which favour the introduction
of a cooling-off period in the second-hand market.  Firstly, while there may
be less likelihood of a pressured sale where the vendor is an individual selling
a second-hand flat rather than a developer selling a new property, there may
nevertheless be circumstances where a purchaser is persuaded to enter into
a contract against his better judgment by an aggressive estate agent or
vendor.  The provision of a cooling-off period allows the purchaser to
withdraw from the preliminary agreement if he subsequently considers it not to
be in his best interests to complete the transaction.  Secondly, it is common
                                                     
1 In Australia, for example, there are standard clauses in the formal contract relating to such

matters as the cooling-off period, contracting subject to finance, survey reports, and inspection
of the property prior to completion.

2 For example, legislation in New South Wales requires that an estate agent must have a
contract, containing all required attachments, available for inspection by prospective
purchasers when a property is offered for sale (Conveyancing Act 1919 (New South Wales,
Australia), section 52A.)  The result is that the vendor's solicitors will generally prepare the
contract before a buyer has been found.  Such a practice is unlikely to be acceptable to
vendors in Hong Kong for reasons of cost.

3 The Law Institute of Victoria and the Real Estate Institute of Victoria Ltd, Contract Note (May
1993), see "Important Notice to Purchasers".
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practice in Hong Kong for the preliminary agreement to be completed by the
purchaser without the benefit of legal advice.  The cooling-off period provides
the purchaser with an opportunity to obtain professional advice before
committing himself further.  Thirdly, the cooling-off period gives the
purchaser time to ensure that any necessary financing arrangements are in
place to enable the transaction to go forward.

3.9 It may be argued that a cooling-off period is unnecessary in the
second-hand market.  In the first-hand market, developers can afford to
launch large advertising campaigns to create enthusiasm and attract potential
purchasers.  Potential purchasers could be vulnerable to the effects of such
advertising campaigns and make hasty purchase decisions.  A cooling-off
period is therefore necessary to give purchasers in the first-hand market a
chance to reconsider their transactions.  Private vendors in the second-hand
market, however, cannot afford such advertising campaigns and so it is
unnecessary to give a purchaser a chance to opt out on second thoughts.
While accepting that the nature of the pressure applied in the second-hand
market is of a different character, we believe that the risk of a purchaser being
pressed to enter a transaction remains.  A purchaser can still be subject to
pressure or persuasion to buy made face-to-face by the vendor himself or an
estate agent acting for him.

3.10 Some respondents to the consultation paper expressed doubt at
the necessity for a cooling-off period on the ground that there is an existing
mechanism for parties to a preliminary agreement for sale and purchase  to
withdraw from the transaction.  Estate agents commonly use a preliminary
agreement containing a standard withdrawal clause.  The clause allows
either party to withdraw from the transaction before signing the formal ASP,
subject to the return of a sum equal to twice the deposit (in the case of default
by the vendor) or forfeiture of the deposit (in the case of default by the
purchaser).  The time to sign the formal ASP is to be decided by the parties
themselves but is usually seven to 14 days after the preliminary agreement.
In our view, even though the existing clause is widely adopted in preliminary
agreements, there is much to be said for applying a common provision to all
preliminary agreements.  This would avoid confusion, and would assist in
making all parties aware of their rights and obligations.  In addition, it is
possible for the parties to agree to delete the existing clause allowing
withdrawal; it will not be possible to opt out of the proposed standard clause
providing for cooling-off period.

3.11 Another major argument against a cooling-off period is that it
would fuel speculation.  We consider that a provision for the forfeiture of a
specified percentage of the purchase price would work as an effective
deterrent to potential speculative activities.  We note that a similar
arrangement has worked well in the pre-sale of uncompleted residential units
under the Consent Scheme.

3.12 The consultation paper proposed that the cooling-off period
should be applicable to the purchaser only.  The reasoning is that the vendor
would obviously know more about the property than the purchaser.  The
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purchaser would therefore need more time to consider and so the cooling-off
period should be of use to him.  The consultation paper suggested that, in
order to be fair to the vendor, the purchaser should not have the right to sub-
sell during the cooling-off period.  It was thought that a prohibition on sub-
sale during the cooling-off period would also prevent speculation.

3.13 Most respondents took the view that the proposed cooling-off
period should be available equally to both the vendor and the purchaser.
They argued that the spirit of a contract lies in fairness and impartiality, and so
the interests of all parties should be subject to the same protection.  We
agree with this line of argument and have adjusted the original
recommendation to make the proposed cooling-off period equally applicable
to both parties to a transaction.

3.14 Under the Consent Scheme, a purchaser who does not execute
the formal ASP after signing a preliminary agreement is liable to forfeiture of
five percent of the purchase price or the amount of the preliminary deposit,
whichever is lower.  The ASP must be signed by the purchaser within three
working days of signing the preliminary agreement and by the developer
within a further seven working days thereafter.  We consider the level of
forfeiture in the Consent Scheme is appropriate and should be adopted in
respect of the proposed cooling-off period.

3.15 It is noted that in Victoria, the cooling-off period is not applicable
to the sale of properties worth more than A$250,000.  We see no good
reason to confine the benefit of a cooling-off period to purchasers of lower-
end properties as in the case of the Australian model.

3.16 In respect of the length of the cooling-off period, we think that
this should be short but realistic.  We see the choice as one between the
Australian model of three clear days and the Consent Scheme of three
working days.  On balance, we prefer a cooling-off period of three working
days in order to be consistent with the Consent Scheme.  Three working
days should be sufficient for a purchaser to satisfy himself that he still wishes
to go ahead with the transaction.

Recommendation 4

We recommend that the preliminary agreement for the
purchase of second-hand completed flats should contain a
standard clause giving the vendor and the purchaser a
cooling-off period of three working days.  In exercising the
right to rescind the preliminary agreement during the
cooling-off period, the party electing to rescind should be
liable to forfeit to the other party an amount equal to five
per cent of the purchase price or the preliminary deposit,
whichever is the lower.  The parties should not have the
right to sub-sell during the cooling-off period.
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Contract subject to finance

3.17 The standard form contracts of several jurisdictions in Australia
contain a "subject-to-finance" clause.  In Victoria, where a lender is
nominated in the contract, the purchaser can end the contract if the loan is not
approved by the "approval date".  However, in order to exercise this right to
end the contract the purchaser must, inter alia, have made immediate
application for the loan and done "everything reasonably required" to obtain
approval of the loan.4

3.18 In the Northern Territory of Australia, if a lender is named in the
contract, the contract will be conditional upon the purchaser obtaining the
named finance by an approval date.  The purchaser must make immediate
application to the lender for a loan on the "then prevailing conditions as to
interest rate, term and rate of payment".  The purchaser must "diligently
pursue" that application, give such security, and "do all such acts and pay all
such fees as the lender may reasonably require".  If the purchaser fails to
obtain the loan by the specified date of approval, he may rescind the contract
by giving written notice within two days of that date.5

3.19 In Hong Kong, sale subject to finance is already in place in
some special forms of contract.  For example, the standard preliminary
agreement used in the Home Ownership Scheme (HOS) contains a "subject
to finance" clause providing that the preliminary agreement is conditional upon
the purchaser being able to obtain a loan by "using due diligence and
completing the necessary formalities".6  If the vendor is satisfied that the
purchaser cannot obtain such a loan, the preliminary agreement will be
rescinded and all money already paid by the purchaser will be returned
without interest, costs or compensation.  The vendor is entitled to charge an
administrative fee, the amount of which is at the discretion of the vendor.

3.20 The idea of making the preliminary agreement subject to finance
is controversial and the Sub-committee was divided in its views.  Those in
favour of a "subject to finance" clause would cite instances of banks pulling
out of their original commitment to provide finance to purchasers during the
onset of the recent recession.  Purchasers were caught by surprise by the
banks' sudden withdrawal of finance.  The idea of making contracts subject
to finance would be helpful to purchasers in such circumstances.  If their
loans were withdrawn by the bank, they could rescind the preliminary
agreement and obtain from the vendor a refund of the deposit.

3.21 A counter-argument is that banks are now keen to grant
mortgage loans and there is intense competition among banks for mortgage
customers.  A further argument in favour of a "subject to finance" clause is
that HOS contracts are already subject to finance.  HOS contracts are,

                                                     
4 The Law Institute of Victoria and the Real Estate Institute of Victoria Ltd, "Contract of Sale of

Real Estate", Estate Agents Act 1980 Form 2 (May 1993), see clause 3 of General Conditions.
5 Northern Territory standard form of contract for a residential sale, clause 23 of "Conditions of

Contract".
6 See clause 26 of standard HOS agreement for sale and purchase.
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however, of a special kind in that the Housing Authority will guarantee the
purchaser’s outstanding loan and interest.  Hence, it is very unusual for
banks to go back on their loan promises to HOS purchasers.

3.22 A "subject to finance" clause in the preliminary agreement would
give a purchaser an additional opportunity to back out of the transaction.  If
the purchase turns out not to be to his advantage, a purchaser could convince
the bank not to grant him a loan.  Yet a carefully worded "subject to finance"
clause might discourage this from happening.

3.23 The particular formulation of the clause could serve to prevent
abuse by purchasers.  For instance, the clause used in Victoria requires the
purchaser to make immediate application for a loan and to do "everything
reasonably required" to obtain approval of the loan.  The clause in the
Northern Territory requires the purchaser to "diligently pursue" the application
for a loan, give such security, and "do all such acts and pay all such fees as
the lender may reasonably require".  The HOS clause requires the purchaser
to try to obtain a loan by "using due diligence and completing the necessary
formalities".  The Australian approach which requires the name of the lender
bank to be inserted in the preliminary agreement would, however, be
unworkable in Hong Kong since banks seldom come into play at such an early
stage of the transaction.

3.24 Another principal argument against a "subject to finance" clause
is that banks are less likely to go back on their loan promises in the case of
completed properties.  We understand that the majority of transactions are
completed within one month of the preliminary agreement.  It is unlikely that
banks would change their loan promises within such a relatively short period
of time, though that might happen in a turbulent economic downturn such as
that experienced in late 1997.

3.25 A "subject-to-finance" clause may not be necessary if
purchasers have the benefit of a cooling-off period such as we have
recommended.  The cooling-off period would provide purchasers with an
opportunity to arrange finance.  If that proves unsuccessful, a purchaser can
take advantage of the cooling-off period to rescind the agreement.  It would,
however, remain open to the bank to back out before the facility papers are
signed.

3.26 The idea of a "subject-to-finance" clause in the preliminary
agreement was the subject of considerable debate in the Sub-committee and
they concluded that such a clause was not necessary.  All respondents to the
consultation paper who commented on a "subject-to-finance" clause were
against such an idea.  They considered that it should be a purchaser’s duty
to take prudent steps to ascertain the availability of a mortgage loan before
committing himself to a transaction.  It is relatively easy for a prospective
purchaser to obtain from a bank or financial institution an indication of the
amount of mortgage loan that will be made available to him.  We have taken
account of these views and have therefore decided against the idea of
including a "subject-to-finance" clause in the preliminary agreement.
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Survey report

3.27 The standard form contract in Queensland in Australia provides
the purchaser with a right to obtain a building report on the property.  The
contract is subject to the purchaser's obtaining a building report on the
property by the "Building Inspection Date".  The purchaser must take all
reasonable steps to obtain the report.  The purchaser may terminate the
contract by notice at any time before 5 pm on the Building Inspection Date if
the report is "unsatisfactory to the buyer".  However, if the purchaser does
not terminate the contract by 5 pm on the Building Inspection Date, he will be
treated as being satisfied with the building inspection report.7

3.28 It has been suggested in Hong Kong that a vendor of second-
hand property should provide a survey report of any refitting that might affect
the internal structure of the premises.  This has arisen from the judicial view8

that the vendor's solicitors should determine with the help of a surveyor
whether the property incorporates any unauthorised building work.  If there is
any such work, the vendor can then qualify the title.  This judicial view
strengthens the argument for granting the purchaser a right to obtain a survey
report at least in relation to illegal or unauthorised structures.  Whilst we
consider that a surveyor's report is useful in relation to the existence of illegal
structures, the difficulty is that a surveyor cannot tell whether there have been
structural alterations, or illegal or unauthorised building works, without the
original building plans, and these may take some time to obtain.

3.29 It has been suggested that it may instead be possible to rely on
the Assignment Plan to figure out the partition wall and the core wall with a
view to ascertaining any unauthorised alterations.  However, the Assignment
Plan shows only the thickness of the walls.  Moreover, no professional would
be willing to rely upon the Assignment Plan alone to make an assessment of
the building structure.  He will always go to the Building Authority for the
original building plans, as the Assignment Plan is meant for the identification
of the property only.

3.30 Furthermore, the vendor may not know whether his property
incorporates any illegal structures.  The surveyor can only determine this
from the building plans but these may take some time to obtain.  In the case
of buildings built before the 1950s, the Building Authority does not necessarily
have the plans, and if the Authority suspects that there are defects in such
buildings, they have to send independent consultants to investigate the

                                                     
7 The Real Estate Institute of Queensland, Contract for Houses and Land (1st Ed, 1996), see

Clause 4 of terms of contract.
8 In Spark Rich (China) Ltd v Valrose Ltd (1999) CACV No 249/98 Godfrey JA said that a

prudent vendor should always consider, before attempting to sell his property, whether his title
to the property may be affected by some unauthorised building work.  If so, the vendor should
not enter into any contract for sale of the property unless the contract contains full disclosure of
the problem and also the purchaser's agreement not to raise any requisition or take any
objection to the title on the basis of the unauthorised work.  The learned judge also pointed
out that cases in which a purchaser may safely be advised that he can safely disregard
unauthorised building work are likely to be rare.
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structural safety.  Some more recently constructed properties, such as village
houses in the New Territories, do not have approved plans.

3.31 In addition to illegal structures, problems of dampness or water
leakage in the unit may be another justification for requiring survey reports.
Water leakage is a common problem in Hong Kong, even among newly built
units.  However, a common inspection report may not always reveal such
leakage.  In order to detect water leakage, a detailed survey report is
necessary and this could be costly.

3.32 Another practical difficulty of including a standard clause in the
preliminary agreement requiring a survey report is the question of deciding
which party should bear the costs of the survey report.  There will be much
resistance if vendors are required to bear those costs.  Likewise, it is unlikely
that many purchasers in Hong Kong would be willing to bear the additional
costs of a survey report, even though such a report would be in their interests.
Some purchasers might waive their right to a survey report for reasons of
cost.

3.33 Furthermore, the requirement of a survey report would lengthen
the time it takes for the sale and purchase of properties.  In Hong Kong, time
is nearly always of the essence in property transactions.  Such a requirement
would effect substantial change to the present system and would be likely to
be opposed by owners and estate agents.

3.34 We have considered that, as an alternative to a survey report, a
standard clause might be inserted into the preliminary agreement to the effect
that the vendor warrants that there are no illegal structures.  The problem
with this option is that the vendor will not know if there are illegal structures
unless he has the building plans.  Some alterations to the building itself could
be legal.

3.35 We are aware of the fact that illegal or unauthorised structures
as well as water leakage are common phenomena in second-hand properties.
Moreover, it is recent judicial opinion that illegal or unauthorised structures are
likely to affect title.  These factors weigh in favour of requiring survey reports.
However, we consider that it would not be feasible on the grounds of
cost and practicality to impose a requirement in Hong Kong that a
survey report be made available in every case.  Our view was shared by
the majority of those respondents who expressed their opinion on this issue.

Right of inspection

3.36 In the Australian Capital Territory, the standard contract for sale
contains a clause providing that the buyer may on reasonable notice and at
reasonable times inspect the property before completion of the sale and
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purchase.9  The way in which the clause is worded seems to imply that the
purchaser is entitled to inspect the property more than once before
completion.

3.37 In Hong Kong, a purchaser of a completed unit in the second-
hand market is usually allowed to view the unit at least once before
completion of the sale and purchase.  This may not be the case, however,
where the property is sold subject to an existing tenancy.  Ideally, there
should always be a right of inspection in order to give better protection for
purchasers.  Purchasers of units with vacant possession and those buying
units subject to existing tenancies should be treated alike.  However, the
problem is that sometimes even the landlord himself does not have an
opportunity to inspect the unit.  The landlord's right of inspection depends on
the terms of the tenancy and, even if that right exists, a tenant may choose to
make it difficult for the landlord to exercise.  The tenancy invariably provides
for the tenant's peaceful enjoyment of exclusive possession.

3.38 It could be argued that the right of inspection would be
unnecessary if there were a cooling-off period of three working days.  The
purchaser, after signing the preliminary agreement, would be able to take
advantage of the cooling-off period to afford himself time for reflection and to
view the property.  However, even if there is a cooling-off period, it does not
necessarily mean that there is always a chance to view the property within the
cooling-off period.

3.39 We have come to the view that there should not be a right
of inspection in respect of second-hand sales due to its impracticality,
especially in the case of property sold subject to an existing tenancy.

How should a standard clause be inserted into the
preliminary agreement?

3.40 We concluded earlier in this chapter that a standard clause
providing for a three-day cooling-off period should be incorporated into
preliminary agreements for sale and purchase of second-hand completed
residential properties.  This could be achieved in one of three ways:

(a) introducing a standard form of preliminary agreement;
(b) awaiting the adoption of a uniform practice by solicitors and

estate agents; or
(c) introducing an appropriate implied term to the agreement by

statutory provision.

3.41 The majority of the Sub-committee considered that the cooling-
off period should be made an implied term of the preliminary agreement by
legislation, while a minority preferred a voluntary approach.  We agree with

                                                     
9 The Law Society of the Australian Capital Territory, Contract for Sale (Crown Lease and Unit

Title)(1998), see clause 10.
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the majority of the Sub-committee, and favour introducing an appropriate
implied term to the preliminary agreement by legislation.  It should not be
possible to contract out of this implied term.

Recommendation 5

We recommend that the standard clause allowing a three-
day cooling-off period should be implied by legislation into
preliminary agreements for sale and purchase of second-
hand completed residential properties.  It should not be
possible to contract out of this implied clause.
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PART II – FIRST-HAND MARKET

Chapter 4

The general approach to the first-hand market
and the provision of sales brochures
______________________________________________________________

Meaning of completed properties in the first-hand market

4.1 As we have defined completed properties as those having an
Occupation Permit (OP),1 completed properties in the first-hand market refer
to those properties with an OP being offered for sale by developers to the
public.  Although these properties have an OP, they may or may not have a
Certificate of Compliance (CC) at the same time.

4.2 The issuance of a CC requires the developer to comply with all
the conditions in the Government Lease.  These conditions may include the
provision of community facilities such as a swimming pool or footbridges.  It
may not always be possible to complete these facilities in time to comply with
the lease conditions when the OP is issued.  Where a large development is
completed and offered for sale by phases units in the latter phases may not
have been completed when units in the first or second phases are offered for
sale.  This being the case, units in the first or second phases will be offered
for sale in the absence of a CC.  There are in fact some developments where
the owners have occupied their units for years without a CC or with only a
Consent to Assign.

4.3 The Government will issue a Consent to Assign to those
developers who wish to sell their units with an OP but not the CC.  The
Consent to Assign is sufficient authority to enable developers to sell their
completed units to the public even in the absence of a CC.2

The general approach to the first-hand market

4.4 As mentioned, completed units in the first-hand market are
those uncompleted units which have become "completed" with the issue of
                                                     
1 However, in the case of the Housing Authority's Home Ownership Scheme, the completion

certificate takes the place of an OP for the purpose of defining completed properties.
2 However, if there is no CC, the purchaser may only be buying an equitable interest rather than

the legal interest in the property.  In these circumstances, the vendor may need to specify in
the formal ASP that he is selling only the equitable interest in the property to avoid the
purchaser subsequently claiming to rescind the ASP for failure to pass good title.  See Court
of Appeal, Civil Appeal No 194 of 1997; [1998] 2 HKLRD 751, at 758A-C.
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the OP.  These units are offered for sale by developers in much the same
way as if they were still uncompleted.  Our First Report made a number of
recommendations on ways to improve the quality of sales particulars and
other matters relating to local uncompleted flats.  The majority of those
recommendations focus on the contents of the sales brochure.  We are of
the view that many of these recommendations can be extended to cover local
completed flats in the first-hand market, subject to necessary modifications.
We shall take this general approach in dealing with completed properties in
the first-hand market.

Availability of sales brochures for first-hand completed
flats

4.5 The sales brochure is the most common means by which
developers provide sales information to prospective buyers in the first-hand
market.  Sales brochures can provide comprehensive information to
prospective purchasers as, theoretically, they could be of any length to contain
as much information as desired.  The Sub-committee therefore recommended
in the consultation paper that the provision of sales brochures for local
completed residential properties sold for the first time should be made
mandatory.

Distinction between “left-overs” and completed units marketed for
the first time after the issue of the OP

4.6 One respondent to the Consultation Paper pointed out that
making it mandatory for developers to provide sales brochures for all
completed units would lead to inequality of treatment between developers and
private vendors in regard to the provision of sales brochures.  This
submission cited the example of a newly completed building in which the
developer offers for sale first-hand flats while private vendors simultaneously
market second-hand flats (having previously bought them from the developer).
The developer would, under the proposal in the consultation paper, provide
sales brochures for all units he currently offers for sale.  On the other hand,
the private vendors would instead provide a VIF to prospective purchasers
under our earlier recommendations.  A VIF may contain less sales
information than a sales brochure.  Hence, it would look strange to
prospective purchasers that there is one set of disclosure rules for developers
and another less stringent set for private vendors in concurrent transactions
on flats within the same building.

4.7 We consider that this submission has raised a valid concern.  It
does not seem logical and fair that the developer has to produce a sales
brochure whilst a private vendor marketing second-hand flats in the same
development need not do so.  One may argue for differential treatment of
developers and private vendors on the ground that developers have more
resources available to them than private vendors.  In our view, however, this
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inequality of treatment between developers and private vendors selling
concurrently completed flats in the same development may in fact work
against the interests of private vendors.  Other things being equal,
prospective buyers will go to the developers to make their purchase as there
will be a detailed sales brochure.

4.8 One solution to rectify this apparent inequality would be to allow
developers to provide a VIF in the same way as private vendors.  We do not
consider that this solution is feasible, however.  Most completed units offered
for sale by developers are “left-over” flats, meaning those flats which were first
marketed when uncompleted but are left unsold after issue of the OP, thus
becoming completed flats.  We recommended in the First Report that sales
brochures should be mandatory for all uncompleted flats.

4.9 On balance, we are drawn to a mid-way solution which will, on
the one hand, ensure the consistency of disclosure requirements for “left-
over” units before and after the completion of the development, and equality
of treatment between developers and private vendors in respect of completed
units in the same building.  We propose that for the “left-over” units,
developers should be required to make available the latest sales brochures
and a VIF.  That is to say, developers will be able to use the same sales
brochures used when the flats were marketed as uncompleted flats.  No
updating of the sales brochures will be required.  The VIF will provide the up-
to-date sales particulars.  However, up-to-date sales brochures should
always be made available for completed flats marketed for the first time after
the issue of the OP.  We consider that sales brochures are a prerequisite for
flats marketed for the first time.

When sales brochure should be available

4.10 The First and Second Reports made different recommendations
for local and overseas uncompleted residential properties as to when sales
brochures should be made available to prospective purchasers.

4.11 For local uncompleted residential properties, the First Report
recommended that the sales brochures should be accurate at the time of the
first sale of units in a development but did not specify when sales brochures
should be made available.3

4.12 For overseas uncompleted residential properties, the Second
Report recommended that sales brochures must be available from the time
the properties were first advertised for sale.  Any invitation to buy could only
be made if sales brochures were available to prospective purchasers at that
stage.4  We prefer the latter approach in that it specifies when sales
brochures should be made available.  For local completed residential
                                                     
3 See the First Report, at paragraph 14.13.  The Commission however recommended that the

price lists should be available at least three days before the day of registration of prospective
purchasers for balloting (paragraph 12.6 of the First Report).

4 See the Second Report, at paragraph 1.34.
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properties, we take the view that sales brochures should be available when
the completed properties are offered for sale.

Recommendation 6

We recommend that for “left-over” flats (ie flats which were
first marketed when uncompleted but are left unsold after
issue of the occupation permit) the developer should make
available the latest sales brochures and a Vendor’s
Information Form.  However, up-to-date sales brochures
should always be made available for completed flats
marketed for the first time after the issue of the occupation
permit.  The sales brochures (and the Vendor's Information
Form, where applicable) must be made available by
developers from the time the completed properties are
offered for sale.  All the information in the sales brochure
(and the Vendor's Information Form, where applicable) must
be accurate at the time the flats are first marketed.

Material changes between date of printing and time of sale

4.13 As there could be a time lapse between the printing of the sales
brochure and the time of sale of the units, the First Report recommended that,
in respect of local uncompleted residential properties, material changes taking
place between the date of printing and the time of first sale should be
disclosed in a note attached to the sales brochure.5

4.14 We take the view that a similar recommendation should be
made for local completed residential properties.

Recommendation 7

We recommend that if there have been any material
changes in the information in the sales brochure between
the date of its printing and the time of sale, a note to that
effect should be attached to the sales brochure or the price
list.

Exemption from requirement to produce sales brochures

4.15 In the First Report, we recommended that the developer may
apply to the relevant authorities in certain circumstances for exemption from
                                                     
5 The First Report, at paragraph 14.13.
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the requirement to produce a sales brochure.6  We are of the view that a
similar recommendation should be made for local completed residential
properties.  Such a recommendation provides a degree of flexibility in the case
of, for instance, bulk purchases where there is no intention to resell to the public.
However, it may be difficult to ascertain whether the bulk purchaser has the
intention to re-sell or not.  We consider it desirable to require that an application
for exemption be accompanied by a written undertaking from the purchaser not
to re-sell the units within a specified period.  We shall leave it to the
Government to decide the duration of the undertaking.

Recommendation 8

We recommend that the developer may apply to the
relevant authorities in certain circumstances for exemption
from the requirement to produce a sales brochure.  For
instance, where a purchaser buys in bulk from the
developer with no intention to re-sell any of those units to
the public, there should not be any need for the developer
to produce a sales brochure in respect of those units.  The
application for exemption should be accompanied by a
written undertaking from the purchaser not to re-sell the units
within a specified period to be determined by the
Government.

4.16 Some bulk purchasers of a large number of units from
developers will keep the units for some time before reselling them to the
public.  In our view, this category of bulk purchasers should be treated in the
same way as a developer so as to make them responsible for the provision of
sales brochures.  The White Bill published by the Housing Bureau in April
2000 in relation to sales descriptions of uncompleted residential properties
defined a developer as the person who commissions the construction, owns
the property and offers the residential properties in a public sale.7  That
definition is equally valid for the purposes of our present study, but we
consider that it should be modified as necessary to ensure that persons who
purchase a large number of units from a developer incur the same obligations
as the developer in respect of the provision of sales information.

                                                     
6 The First Report, at paragraph 14.16.
7 Consultation Paper on the Sales Descriptions of Uncompleted Residential Properties Bill,

Housing Bureau, April 2000, at page 3.
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Recommendation 9

We recommend that the obligation on a developer to provide
sales brochures should apply equally to someone buying in
bulk from the developer at the first sale of completed
residential properties involving strata title.

Advertisements other than sales brochures

4.17 Publicity for properties often takes the form of newspaper
advertisements and radio or television commercials.  It is obviously not
feasible to apply all the disclosure requirements for sales brochures to other
means of advertising.  For instance, it is unrealistic to require a radio or
television commercial, which lasts for a few minutes or even seconds, to
disclose all the sales information contained in the sales brochure.
 
4.18 To make sure purchasers do not rely on the limited sales
information in such advertisements, we recommend that purchasers should be
advised to refer to the sales brochure which contains fuller property information,
(and the Vendor's Information Form where applicable).

Recommendation 10

We recommend that if developers, by themselves or through
estate agents, advertise the sale of local completed
residential properties otherwise than by means of a sales
brochure, the advertisement should advise purchasers to
refer to the sales brochure (and the Vendor's Information
Form, where applicable).  Information given in the
advertisement must be consistent with that given in the sales
brochure (and the Vendor's Information Form, where
applicable).
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Chapter 5

Methods of measurement of floor area to be
used by developers
______________________________________________________________

Introduction

5.1 Accurate and adequate descriptions of floor areas are of great
importance to prospective purchasers of completed flats.  Where completed
flats in new developments are offered for sale, prospective purchasers may
not be allowed to inspect all the units which they are interested in buying.
They may only visit show or mock-up flats put up by developers.  Purchasers
thus have to look to the sales brochures for information as to the floor area.

5.2 There are currently two principal types of measurements of floor
area:  gross floor area and saleable area.  Although purchasers need an
accurate and adequate indication of the floor area, there is at present no legal
requirement that the measurement adopted be disclosed in the sales literature.
However, the Commission’s First and Second Reports have made
recommendations on the disclosure of measurements of floor area on the
sales of uncompleted flats.

Saleable area（出售面積）

5.3 There is an accepted method of measuring saleable area.  The
First Report recommended that a standardised definition of saleable area be
adopted for all local uncompleted residential properties.1  The Commission
also recommended that it should be mandatory for the standardised definition
to be used and disclosed in the sales literature.2  We consider that these
recommendations should also be extended to local completed residential
properties in the first-hand market.

5.4 The Sub-committee came across an example of a developer
including the "exempted areas" in the calculation of the saleable area of the
individual units.  In calculating the plot ratio of a development, the exempted
areas are not considered part of the overall gross floor area of the whole

                                                     
1 Under the recommended definition, saleable area essentially means the area contained within

the enclosed walls of the unit measured up to the exterior face of an external wall or the centre
line of a separating wall between adjoining units, as the case may be.  Saleable area thus
includes the thickness of external walls, internal columns and partitions.  Ancillary areas such
as bay windows, car-park spaces, yards, terraces, and gardens which are for the exclusive use
of the owner are to be listed separately (see the First Report, at paragraph 1.25.)

2 The First Report, at paragraph 1.25.
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development.  The consultation paper therefore recommended that the
exempted areas should not be included in the calculation of saleable areas of
the individual units.3

5.5 In its submission on the consultation paper, one respondent
noted that some exempted areas, such as internal air-conditioning plant
rooms, are situated within the enclosing walls of a unit and are for the
exclusive use of its occupants.  The respondent took the view that these
exempted areas should be included in the calculation of the saleable area of
the unit.  We agree that if any exempted areas are situated within the
enclosing walls of a unit and are for the exclusive use of its occupants, these
areas should be taken into account in the calculation of the saleable area of
the unit.  As these areas are for the exclusive use of the unit, they fall within
the commonly held concept of saleable area.4  We have adjusted the original
recommendation accordingly.

Recommendation 11

We recommend that, in respect of local completed
residential properties offered for sale in the first-hand
market, "saleable area" in relation to a unit enclosed by
walls should mean the floor area of that unit (including the
floor area of any balconies and verandahs) measured from
the exterior of its enclosing walls (except where those
enclosing walls separate two adjoining units, in which case
the measurement shall be taken from the middle of those
walls), and shall include the internal partitions and columns
within a unit, but shall exclude the common parts outside
its enclosing walls.  Provided that if any of the enclosing
walls abut onto a common area, then the whole thickness of
the enclosing walls which so abut shall be included.

                                                     
3 The exempted areas refer to those areas being exempted under regulation 23(3)(b) of the

Building (Planning) Regulations (Cap 123) from the calculation of the overall gross floor area of
the development.  Under regulation 23(3)(b), exempted areas are any floor space
"constructed or intended to be used solely for parking motor vehicles, loading or unloading of
motor vehicles or for refuse storage chambers, refuse storage and material recovery chambers,
material recovery chambers, refuse storage and material recovery rooms, refuse chutes, refuse
hopper rooms and other types of facilities provided to facilitate the separation of refuse to the
satisfaction of the Building Authority, or for access faciliities for telecommunications and
broadcasting services, or occupied solely by machinery or equipment for any lift, air-
conditioning or heating system or any similar service."

4 To promote green and innovative buildings in Hong Kong, the Buildings Department, in
collaboration with the Lands Department and the Planning Department, issued in February
2001 a practice note on green features for new building developments.  It set outs the
incentives to be provided by the Government to encourage the design and construction of
green buildings.  Certain green features may be excluded from the Gross Floor Area and/or
Site Coverage calculations.  These features include balconies; wider common corridors and
lift lobbies; communal sky gardens; communal podium gardens; acoustic fins; sunshades and
reflectors; wing walls, wind catchers and funnels.  See Green and Innovative Buildings,
Buildings Department, Lands Department and Planning Department Joint Practice Note No.1
(February 2001).  See also Press Release of the HKSAR Government dated 27.2.2001,
“Government offers incentives for green buildings”.
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Recommendation 12

We recommend that in respect of local completed
residential properties offered for sale in the first-hand
market, "saleable area" should mean:

(1) in relation to any cockloft, the floor area of that
cockloft measured from the interior of its enclosing
walls;

(2) in relation to any bay window which does not extend
to the floor level of a unit, the area of that bay window
measured from the exterior of its enclosing walls or
glass windows and from the point where the bay
window meets the wall dropping to the floor level of a
unit, but excluding the thickness of that wall;

(3) in relation to any car-park space, the area of that car-
park space measured from the interior of its
demarcating lines or enclosing walls, as the case
may be; and

(4) in relation to any yard, terrace, garden, flat roof or
roof, the area of that yard, terrace, garden, flat roof or
roof measured from the interior of its boundary lines.
Where the boundary consists of a wall, it shall be
measured from the interior of that wall.

We also recommend that where the property includes any
item incorporated in the definition (such as a cockloft, bay
window, car-park space, yard, terrace, garden or flat roof),
the saleable area of each of them should be specified and
described separately in the sales literature.

Recommendation 13

We also recommend that:

(1) the definition of saleable area should be recognised
as the standard method to describe saleable area in
all sales literature in respect of local completed
residential properties;

(2) the saleable areas should be included in sales
literature; and
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(3) any areas exempted from the calculation of gross
floor area should be excluded from the calculation of
saleable areas of the individual units.

However, if any areas exempted from the calculation of
gross floor area are situated within the enclosing walls of a
unit and for the exclusive use of its occupiers, such areas
may be taken into account when calculating the saleable
area of the unit.

Gross floor area（建築面積）

5.6 Although developers invariably state in the sales brochure the
gross floor area of the units, there is no standardised definition of gross floor
area.  Gross floor area essentially means the saleable area plus a share of
the common areas and facilities.  At present, different developers adopt
different proportions of the common areas, thus leading to much confusion.
The confusion over gross floor area goes further in that even Government
departments use different definitions of gross floor area.

5.7 The First Report recommended that the definition of gross floor
area of local uncompleted properties should be standardised and should
follow the definition of that term in regulation 23(3) of the Building (Planning)
Regulations (Cap 123), subject to certain modifications.5

5.8 Whilst we consider that the definition of gross floor area
should be standardised, we take the view that the general use of
saleable area should be the ultimate objective.  In their comments on the
consultation paper, two respondents endorsed our view that it would be
desirable to have a standardised definition of gross floor area.  One
respondent shared our view that general use of saleable area should be the
ultimate objective in the description of floor area.

Quoting of lowest price

5.9 It is usual practice for developers to quote in advertisements and
sales brochures the lowest price of the units being offered for sale.  It is not
uncommon to find such statements as "from X dollars per square foot" or "at Y
dollars per square metre".  Gross floor area is invariably the method of floor
measurement being used in arriving at these prices because that area will
give a lower price than saleable area, giving the impression that the properties
represent good value.

5.10 We are of the view that the long-term objective should be
that the lowest price stated is calculated on the basis of saleable area

                                                     
5 The First Report, at paragraphs 1.18 to 1.20.
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only.  The fact that the definition of saleable area is one agreed by the
Consumer Council and the relevant professional bodies should serve to
remove much uncertainty.  While we consider that where the lowest price is
quoted this should always be calculated on the basis of saleable area, that
should not preclude a developer from in addition quoting the lowest price
calculated on the basis of gross floor area should he wish to do so.  In our
view, the more information which is provided to purchasers, the better.



53

Chapter 6

Disclosure requirements for completed units
offered for sale by developers
_______________________________________________________________

Introduction

6.1 In this chapter, we shall look at the various minimum sales
particulars that should be provided by developers in sales brochures.  We
shall review some of the recommendations made in the First Report and try to
see if they can be adapted for use in respect of completed units offered for
sale by developers in the first-hand market.  In the process, we shall also put
forward ideas additional to those made in the First Report.  As the First
Report was completed several years ago, some of the ideas useful at that
time may have been rendered obsolete.

Floor plan

6.2 Where prospective purchasers are not able to inspect the
completed units, they may have to rely on the descriptions contained in the
floor plan.  This is the case even where mock-up or show flats are available
for them to view.  Where purchasers can inspect the actual completed units,
they may still refer to the floor plans in the sales literature for a rough idea of
the internal layout and measurements.

6.3 We consider that all of the First Report’s recommendations on
floor plans of local uncompleted properties are equally applicable to the sale
of completed units by developers.1  However, the requirement that a note be
put in sales brochures to bring purchasers' attention to the usual term in the
formal ASP concerning the adjustment in purchase price in proportion to
variations in saleable area (arising from amendment to the building plans) is
not applicable in the context of completed units.  It seems unlikely that there
would be any further change in the building plans as the properties would
have already been completed at the time they are offered for sale.

6.4 The First Report recommended that there should be a legal
obligation on developers upon completion to inform purchasers of the
saleable area as certified by an architect.2  We consider that developers
should be under a similar legal obligation in respect of completed properties,
as the saleable area of a completed property is readily ascertainable.  We

                                                     
1 See paragraph 2.19 of the First Report for the previous recommendations on floor plans.
2 The First Report, at paragraph 2.20.
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take the view that the saleable area quoted by developers upon completion
should be that supplied by the Authorised Person.

6.5 The consultation paper recommended that floor plans in sales
brochures should be “presented according to conventionally accepted scales”.
Some respondents considered that “presented according to conventionally
accepted scales” was too vague and open to different interpretations.  One
submission suggested that “drawn to scale and reasonably legible” should be
used instead. We agree with the suggestion and have adjusted the original
recommendation accordingly.

Recommendation 14

We recommend that:

(1) The sales brochure should contain floor plans which:

(a) specify the external dimensions of individual
units;

(b) are drawn to scale and are reasonably legible;

(c) show separately non-typical floors, the
entrance floors, and the roof;

(d) show the location, the number and the
minimum dimensions of the car-park spaces;

(e) show the orientation of the building and the
location of ingress and egress points;

(f) show the structural walls; and

(g) show any known features within the unit that
would materially affect a reasonable
purchaser's enjoyment of the property, such as
exposed pipes.

(2) The sales brochure should also contain:

(a) schedules listing the saleable area of the unit
and of any bay window areas, roof areas, flat
roof areas, open yard areas, air-conditioning
plant within the building, etc; and

(b) a note that the internal area of units on the
upper floors may be slightly greater than that
of the lower floors, if that is the case.
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(3) Certified copies of the latest approved building plans
should be made available for free inspection at the
sales office during normal office hours.

(4) There should be a legal obligation on the developer
upon completion to inform purchasers of the saleable
area (as provided by the Authorised Person).

Fittings and finishes

Importance of fittings and finishes

6.6 The quality of fittings and finishes of the individual unit and of
the common parts of a building is of considerable importance to purchasers of
residential properties.  For people buying flats for their own occupation, good
quality fittings and finishes will mean a better living environment and less
money to be spent on maintenance and renovation.  For those buying
residential properties for investment purposes, high quality fittings and
finishes in general enhance the letting and resale value of the property.

Problems faced by purchasers

6.7 It is not always the case that purchasers of completed properties
can see for themselves the quality of fittings and finishes.  Prospective
purchasers will therefore place great reliance on the descriptions of fittings
and finishes contained in the sales brochures.  However, sales brochures do
not always contain uniform adequate descriptions of fittings and finishes.
Most sales brochures give only a general description of the fittings and
finishes of the individual units and of the common areas.

Previous recommendations

6.8 In its First Report, the Commission made some
recommendations in respect of fittings and finishes for local uncompleted
residential properties.3

6.9 These recommendations were largely modelled on the list of
fittings and finishes contained in the Land Office Circular Memorandum No
101 (LOCM 101).  On 28 May 1999, the Legal Advisory Conveyancing Office
Circular Memorandum No 40 (LACO CM 40) replaced LOCM 1014.  LACO
                                                     
3 The First Report, at paragraphs 3.14 to 3.17.
4 Subsequently on 21 July 1999, the Legal Advisory and Conveyancing Office Circular

Memorandum No 40A (LACO CM 40A) was issued.  LACO CM 40 remains valid and in place
except so far as modified by LACO CM 40A (paragraph 4 of LACO CM 40A refers).  LACO
CM 40A deals with balloting and exemption from registration and has no substantial effect on
the proposals in this report.
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CM 40 contains essentially the same disclosure requirements as had been
imposed by the superseded LOCM 101.  LACO CM 40 is reproduced at
Annex II of this report.  LACO CM 40 contains a list of fittings and finishes.
The items are external walls, windows, bay windows, planters,
verandah/balcony, drying facilities for clothing, lobbies, internal walls and
ceilings, floors, bathrooms, kitchens, doors, bedroom fittings, telephone and
aerials, electricity fittings, gas/electricity supply, washing machine connection
point, water supply and pipes, security facilities, lifts, letter boxes, refuse
collection and water, and electricity and gas meters.

Right of inspection

6.10 We take the view that if prospective purchasers are given the
opportunity to inspect the completed units before entering into a preliminary
sale and purchase agreement so that they can verify the make and quality of
fittings and finishes on the premises, there is no need to change existing
requirements as to the contents of the sales brochure with regard to fittings
and finishes, save that those contents should not be misleading.

No right of inspection

6.11 We consider it appropriate to extend the First Report’s
recommendations to local completed properties if there is no right of
inspection before entering into a preliminary sale and purchase agreement.
In addition, photographs of the fittings should be included in the sales
brochure.

6.12 Clearly, the provision allowing developers to use substitute
materials is not necessary for completed units, since at the time of printing of
the sales brochures the intended materials should have already been used.

6.13 Though developers had reservations about stating brands and
origins of fittings and finishes to be used for uncompleted properties because
of possible changes in market provision, this should not be a problem in the
case of completed properties.

6.14 We take the view that photographs of the fittings and finishes
should be shown in the sales brochure.  This will give prospective
purchasers some impression of the fittings and finishes in the absence of a
right to inspect the units offered for sale.
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Recommendation 15

We recommend that where there is no right of inspection
before entering into a preliminary sale and purchase
agreement, the sales brochure should contain:

(i) at least details of the fittings and finishes as stated in
Appendix XII B of Legal Advisory Conveyancing
Office Circular Memorandum No 40 (LACO CM 40);

(ii) a description of air-conditioners where supplied and
descriptions, such as locations, of air-conditioning
plants; and

(iii) information on the flush water/sewage treatment
plants where they are supplied, including information
on the maintenance of the treatment plants.

The sales brochure should also state the brands and
countries of origin of the fittings and finishes to be used.

In addition, photographs of the fittings and finishes should
be shown in the sales brochure.

Discrepancies between languages

6.15 Problems may arise because of occasional discrepancies
between the descriptions of the fittings and finishes contained in the Chinese
and English versions of the sales brochure.  The First Report recommended
for local uncompleted residential properties that "if there are discrepancies
between the Chinese and English versions of the specifications of fittings and
finishes in the sales brochure, purchasers can choose which of the language
versions is applicable."5  This recommendation’s rationale was that the
developer would be in a better position than the purchaser to check the
accuracy of the different language versions.  We consider that a similar
approach should be applied to completed residential properties.

Recommendation 16

We recommend that if there are discrepancies between the
Chinese and English versions of the specifications of
fittings and finishes in the sales brochure, purchasers can
choose which language version they rely on.

                                                     
5 The First Report, at paragraph 3.19.
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Mock-up flats

6.16 In order to avoid the inconvenience of letting a great number of
prospective purchasers inspect the completed units, mock-up or sample flats
are often used to show the quality of fittings and finishes.  In the First Report,
the Commission took the view that it was unreasonable to oblige developers to
build mock-up flats.  If developers chose to set up mock-up flats, however, they
had to accurately reflect the materials to be used.  On this basis, the
Commission made the following recommendations in respect of local
uncompleted residential properties:6

"If mock-up or sample flats are provided, the mock-up should be
accurately representative of the actual unit in all aspects including
quality and dimensions and the Authorised Person of the
development project should certify a schedule of the specifications
of the mock-up flats.  The developer should have a duty to keep
a record of the certified schedule."

6.17 There have been reservations expressed over this proposed
requirement for certification by the Authorised Person of the schedule of
specifications.  The view is that it is not the practice for the Authorised Person
of the development project to certify a schedule of specifications for mock-up
flats.  The developer specifies the fittings and finishes and the Authorised
Person must follow the specifications provided by the developer.

6.18 We take the view that even with disclosure in the sales brochure,
certification by the Authorised Person is necessary.  If the property is
completed but prospective purchasers are still not allowed to inspect it, they
should have the same protection as in the case of uncompleted properties.
Once the units are completed it is only necessary to certify that the mock-up
units are the same as the actual units.

Recommendation 17

We recommend that where there is no right of inspection
before entering into a preliminary sale and purchase
agreement and mock-up or sample flats are provided, the
mock-up of at least one flat should be accurately
representative of the actual unit in all aspects, including
quality and dimensions.  The Authorised Person of the
development project should certify a schedule of
specifications of such mock-up flats.  The developer should
have a duty to keep a record of the certified schedule.

                                                     
6 The First Report, at paragraph 3.24.
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Location and layout plans

6.19 Purchasers of residential properties usually attach considerable
importance to the availability of communal facilities, such as a clubhouse and
swimming pool, and the present and future surroundings of the development.
Location and layout plans in the sales brochure are the major sources of
information on communal facilities and surroundings.

6.20 In the First Report, the Commission considered that LOCM 101
(now replaced by LACO CM 40 which imposes the same disclosure
requirements) provided a good model for the provision of location and layout
plans in sales brochures and recommended the disclosure requirements be
adopted for all uncompleted units.7  Unlike LOCM 101, however, the
Commission did not think developers should be required to state the uses of
land outside the boundaries of the development.

6.21 LOCM 1018 (or LACO CM 40) requires that the sales brochure of
a Consent Scheme development should include:

"(i) a location plan 'including up-dated information on
prominent environmental features in the vicinity eg public
park, swimming pool, refuse collection point etc, intended
user of surrounding areas, if known'; and

(ii) a layout plan drawn to scale 'including communal facilities
(and their completion dates if possible); undeveloped land
and its intended use within the boundary of the
development; the scale used.'"

6.22 We consider that the Commission's previous recommendations
should be extended to local completed flats.  There have been queries as to
the need to disclose the intended uses of undeveloped land within the
boundary of the development (as required by LACO CM 40), on the grounds
that it is difficult to show the intended uses since intention can change
subsequently.  We take the view that there is a case for stating the present
intention even if that may change later.  In our view, there is a need for
developers to disclose the intended and permitted uses of land within the site
of the development.  At the end of the day, it is important to educate the
public on the need to check the land uses carefully before making a decision
to buy.

                                                     
7 The First Report, at paragraphs 4.19 to 4.25.
8 See Appendix 1 of Land Office Circular Memorandum No 101, at paragraphs A 2 & 3.  The

same requirements are contained in paragraphs 2 and 3 of Appendix XII of Land Advisory
Conveyancing Office Circular Memorandum No 40 which came into force on 28 May 1999.
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Recommendation 18

We recommend that :

Location plan

(a) A location plan should be provided in all sales
brochures. The location plan should include up-dated
information on prominent environmental features in
the vicinity (eg public park, swimming pool, refuse
collection point, etc).

 
(b) The date and the reference number of the latest outline

zoning plans at the date of printing of the sales
brochure should be stated in all sales brochures.
There should also be a note stating that outline zoning
plans are subject to change and that the latest outline
zoning plans at the date of printing of the sales
brochure are available for free inspection during
normal office hours at the sales office.

Layout plans

All sales brochures should provide a layout plan drawn to
scale, showing communal facilities (and their completion
dates if possible) undeveloped land and its intended and
permitted use within the boundary of the development, and
the scale used.  The layout plans provided in sales
brochures should be the latest approved plans at the date of
printing of the sales brochure.  The expected completion
dates of communal recreational facilities should be included
in the layout plans.

Uses of land

(a) If there are specific covenants in the Government
Lease requiring the developer to put land inside or
outside the boundaries of the development to
particular uses, the developer should state accurately
those particular uses in the sales literature.

 
(b) The developer should be required to state accurately

in the sales brochure the intended uses of the land
within the boundaries of the development which are
known to the developer at the date of printing of the
sales brochure.
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(c) Except for specific uses required of developers by the
terms of the Government Lease, developers should not
be required to disclose the intended uses of land
outside the boundaries of the development. 

(d) If the developer chooses to disclose in the sales
literature any information about the use of land outside
the boundaries of the development, the information so
disclosed must be accurate at the date of putting the
property up for sale.

Misleading artistic impressions

6.23 Sales literature and advertisements sometimes contain
misleading artistic impressions.  We have considered whether artistic
impressions should be prohibited, or whether they should be allowed but
required to be accurate.  It is our view that artistic impressions of the
surroundings of the building are necessary for marketing purposes.  Hence,
we are of the view that artistic impressions in whatever form should be
allowed, but that they should give an accurate representation of the
surroundings of the property development.

6.24 Two respondents to the consultation paper expressed their
support for our view that artistic impressions should accurately represent the
surroundings of the property development.

6.25 One respondent, however, took the view that the requirement of
accurate artistic impressions could lead to many disputes in the future and
developers would find it difficult to comply with the requirement.  We do not
anticipate that our proposal will create too many future disputes.  Whether or
not an artistic impression is truly representative of the surroundings is in most
cases clear-cut.  For instance, it cannot be disputed that an artistic
impression is inaccurate if it depicts a magnificent harbour view whilst the
development is in fact facing other buildings.

6.26 Furthermore, with the aid of modern computer technology, it is
not difficult nowadays to create an artistic impression close to reality.  We
have therefore decided to maintain the original recommendation.

Recommendation 19

We recommend that artistic impressions in whatever form
should give accurate representations of the surroundings
of the property development.
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Management of clubhouse and communal facilities

6.27 Nowadays, in order to enhance their image as luxury
apartments, many developments, including those with only small and
medium-sized flats, will include a clubhouse and other communal facilities
such as swimming pools, tennis courts and children's playgrounds.

6.28 Whilst sales brochures usually contain a general description of the
clubhouse and the communal facilities, they seldom mention with whom lies the
responsibility for managing the day-to-day affairs of these facilities.  The result
is that most purchasers will assume that the developer or its subsidiary will
manage the clubhouse and other communal facilities in the long term.
However, there are cases in which the developer or its subsidiary assumes the
management for the initial few years and then hands over the managerial role to
the owners themselves.  Unless the owners are well organised (such as by
forming themselves into an owners' corporation), they may not be prepared to
take up the management of these facilities.

Recommendation 20

We recommend that the sales brochures should give the
following details about the clubhouse and other facilities in
the development:

(i) whether they are communal facilities;

(ii) who has ownership;

(iii) who has responsibility for their management; and

(iv) the duration of the management agreement.

Date of completion

The use of the occupation permit as an indication of building
completion

6.29 A completed unit is one with an occupation permit and, as such,
is only structurally in place but may not be fully fitted out with all the fittings
and finishes.  An occupation permit can be issued upon the completion of
construction of the units and on general compliance with the requirements
relating to lifts, fire service installations and connection to the water supply.9

Buildings with an occupation permit may not be ready for immediate
occupation.
                                                     
9 See section 21(6) of Buildings Ordinance (Cap 123) which spells out the circumstances in

which an application for an occupation permit will be refused by the Building Authority.
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The relevance of the date of completion to completed properties

6.30 The date of completion can refer to any one of the following
dates:

(1) the construction completion date as stated in the formal ASP;

(2) the date of completion of sale and purchase; or

(3) the date of vacant possession.

6.31 The construction completion date as stated in the formal ASP
obviously has no relevance here as we are dealing with properties for which
the occupation permit has been issued.  The completion of the construction
of the units is a pre-condition for the issue of the occupation permit.

Date of completion of sale and purchase and date of vacant
possession

6.32 The date of completion of sale and purchase and the date of
vacant possession are of considerable importance to purchasers of completed
properties.  The importance of these two dates is that they give purchasers
an idea as to when they are required to pay the balance of the purchase price
and when they can take possession of the property.  Purchasers can then
make their accommodation and financial plans by reference to these two
dates.

6.33 When dealing with completed properties, the date of completion
of sale and purchase and the date of vacant possession are known with
certainty.  It is therefore not difficult for developers to put these dates in the
sales brochure (or the price list).  We understand that this is the existing
practice.  However, in order to allow some flexibility the dates need not be
actual dates in the calendar.  They can be a time frame, such as a certain
period of time from the signing of the formal ASP.

Recommendation 21

We recommend that all sales brochures should state the
date of completion of sale and purchase and the date of
vacant possession.  The dates need not be expressed in
terms of actual dates in the calendar.  Instead, they can be
expressed by reference to a time frame, such as a certain
period of time from the signing of the formal ASP.
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We recommend that if any of the payment terms is
dependent on the occurrence of a contingent event (such
as execution of the assignment), the sales brochure or the
price list should state the date of the happening of that
event.

Sub-sale by original purchaser to sub-purchaser

6.34 For first-hand completed properties, the date of legal completion
is usually within five weeks of the preliminary agreement.

6.35 The industry-wide practice is that where the original purchaser
sells the property on to a sub-purchaser, the developer and the original
purchaser would cancel their original agreement.  The developer charges an
administration fee for the cancellation equivalent to one percent of the
consideration.  The developer then signs a new agreement with the sub-
purchaser.  The original agreement is cancelled.  All additional costs so
incurred will be borne by the original purchaser or sub-purchaser.  The
required procedures and administration fees charged by the developer for the
cancellation of the agreement are not always indicated clearly in sales
brochures.

Recommendation 22

We recommend that where developers impose any fees or
charges on transfer of title from the original purchaser to a
sub-purchaser, or on the cancellation of the purchase
agreement, the amount of such fees or charges and the
procedures for transfer should be specified clearly in the
sales brochure.

Risk in confirmor sale

6.36 We take the view that the public should be alerted to the
inherent risk in a confirmor sale.  If a completed unit is re-sold to sub-
purchasers before the legal completion of the original sale, all sub-purchasers
will sign in the capacity as "confirmors" in the assignment.  The legal
interests in the unit will pass from the developer direct to the sub-purchaser at
the end of the chain.

6.37 There is a risk that the sub-purchaser at the end of the chain of
sub-sales cannot get good title to the property because of defaults of
confirmors further up the chain.  We are of the view that in order to minimise
the risk involved in sub-sales, all money should be held by the solicitors as
stakeholders.
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6.38 We believe that, in order to protect sub-purchasers, the Law
Society should consider the stakeholding of purchase monies in sub-
sales and issue practice directions requiring solicitors to warn
purchasers of the risks inherent in confirmor sales.

6.39 We also consider that the Estate Agents Authority should
require estate agents to remind purchasers of the risks involved in
confirmor sales.

Financing arrangements

6.40 In the case of local completed residential properties, developers
usually require the transaction to be completed within five weeks of signing the
preliminary agreement.  Purchasers are therefore under some pressure to
arrange mortgage facilities.  It is thus in purchasers' best interests that sales
brochures give them sufficient information as to the terms of the mortgage loans
that are offered by banks and other financial institutions.

6.41 We have considered the recommendations in the First Report and
are of the view that they can be extended to local completed residential
properties, subject to some modifications.10

Recommendation 23

We recommend that

(a) Where the developer quotes in any sales literature or
advertisement a list of banks providing initial finance,
the sales literature should contain a general
description of the finance schemes available from the
banks so quoted.  Where the interest is specified, it
should be the rate per annum.

(b) Where the developer arranges finance, whether solely
or to top up other loans, details of those facilities and
the interest rates per annum should be disclosed in the
sales literature.

(c) Where the developer provides initial finance but later
arranges for replacement finance, purchasers should
be informed in the sales literature of the possibility of
the costs of replacement finance which may be passed
on to them.

                                                     
10 See the First Report, at paragraphs 7.6 to 7.8 for the previous recommendations.
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Interest chargeable for late payment of purchase price

6.42 There are invariably provisions in the formal ASP which give the
developer the right to charge interest on any part of the purchase price not paid
by the purchaser on its due date as set out in the agreement.  The First Report
recommended that the rate of interest chargeable in those circumstances should
be included in the sales brochure.11  We take the view that this
recommendation should be extended to local completed residential properties.

Recommendation 24

We recommend that the rate of interest per annum
chargeable under the formal ASP for late payment of any
part of the purchase price should be stated in the sales
brochure.

Changes in market conditions and bank lending policies

6.43 For completed properties, completion may not take place
immediately after signing of the preliminary agreement.  There may still be a
time gap between the signing of the preliminary agreement and completion.
In a fluctuating market, banks may change their lending policies and refuse to
grant mortgage loans to the full extent they originally promised to the
developer.  Purchasers will as a result fail to obtain the necessary amount of
mortgage loan to complete the transaction and their deposits will be forfeited.
There is a view that if a developer makes representations in the sales
brochure or during the promotion exercise as to the availability of mortgage
facilities, the developer should be liable if purchasers cannot subsequently
obtain the facilities.  We do not share that view, as the developer has no
control over any subsequent change in bank lending policies.

Cooling-off period

6.44 Under the existing LACO rule, a purchaser of a Consent Scheme
flat is required to sign the formal ASP within three working days of signing the
preliminary agreement.  He can withdraw from the preliminary agreement
subject to the forfeiture of five percent of the purchase price or the amount of the
preliminary deposit, whichever is the lower.  The preliminary agreement is only
binding on the purchaser in respect of the forfeiture provision.  It is otherwise
non-binding on the purchaser.  The preliminary agreement is binding on the
vendor (ie the developer), however.  We understand that this LACO rule
functions well and believe it can be applied to completed flats in the first-hand
market.

                                                     
11 The First Report, at paragraph 7.10.
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6.45 There is a view that developers should also be entitled to the
cooling-off period in the case of completed first-hand flats.  The reasoning is
that after the units in a completed building are sold to the public, the
developer may occasionally receive an offer to buy the building, either en-
block or the majority of the completed units as an investment.  It is therefore
not uncommon for developers selling first-hand completed properties to make
provision for cancellation of the agreement for purchase before completion.
We do not think it desirable that developers should also be entitled to the
cooling-off period.  There are two reasons for this.  Firstly, it is a departure
from the existing LACO rule, which stipulates that the preliminary agreement
is binding on the developer.  The completed flats dealt with in this report are
largely uncompleted flats which have become completed with the issue of the
Occupation Permit.  Hence, the LACO rule (which governs uncompleted
flats) should be followed in order to achieve consistency of treatment.
Secondly, nowadays most purchasers of completed flats are end-users rather
than investors.  It would create too much uncertainty for end-users who have
to make definite accommodation plans if developers were allowed to cancel
the preliminary agreement after signing.

Recommendation 25

We recommend that if the preliminary agreement is binding
as a sale, the purchaser should be entitled to a cooling-off
period of three working days after signing the preliminary
agreement for local completed residential properties in the
first-hand market.  A purchaser can elect to cancel the
preliminary agreement within the cooling-off period subject
to forfeiture of five per cent of the purchase price or the
amount of the preliminary deposit, whichever is the lower.

Preliminary agreement for sale and purchase

6.46 In Hong Kong, the usual procedure for the purchase of a
completed unit commences with the developer and the purchaser entering into a
preliminary agreement for sale and purchase (or a "Memorandum for Sale" as it
is more frequently called) at the site office or the developer's office.  The
purchaser pays a deposit or reservation fee upon signing the preliminary
agreement.  A formal ASP will later replace the preliminary agreement if the
purchaser decides to go ahead with the deal.

6.47 It is often difficult to construe the terms in a preliminary agreement
to determine whether it is intended to be binding.  It is therefore in consumers'
interests that the sales literature spell out whether or not the preliminary
agreement is intended to be binding.
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6.48 If the preliminary agreement is not intended to be binding,
purchasers can walk out of the deal simply by not signing the formal agreement
within the stipulated period (usually within three working days of the preliminary
agreement).  But there will, invariably, be legal consequences following the
purchaser's cancellation.  It is desirable that sales brochures should spell out
these legal consequences, such as the amount of preliminary deposits that
would be forfeited.  The procedures for rescinding the preliminary agreement
should also be stated in sales brochures.  If the preliminary agreement is to be
rescinded by a formal cancellation agreement, there will be legal costs such as
the relevant solicitors' charges and Land Registry registration fees.  Purchasers
should be informed of these costs in any sales brochures.

6.49 We consider that the recommendations in the First Report on this
issue can be extended to local completed flats.12  A specimen copy of the
preliminary agreement should be displayed at the sales office.

Recommendation 26

We recommend that sales brochures should state that the
preliminary agreement for sale and purchase is subject to a
cooling-off period of three working days after signing the
preliminary agreement.  Sales brochures should also state
that a purchaser can elect to cancel the preliminary
agreement within the cooling-off period subject to forfeiture
of five per cent of the purchase price or the amount of the
preliminary deposit, whichever is the lower.

Right of inspection prior to signing of preliminary
agreement

6.50 Purchasers of first-hand completed flats from developers may not
be able to inspect the property until completion of the transaction.  The
question is whether it should be mandatory for developers to allow prospective
purchasers to view the completed units before signing the preliminary
agreement.  In our view, this question can be tied to the cooling-off period.
Where a purchaser has a right of inspection before signing the preliminary
agreement and he elects to cancel the transaction during the cooling-off period,
the preliminary deposits should be liable to forfeiture as mentioned above.  If,
however, a purchaser does not have the right to inspect the unit before signing
the preliminary agreement, the preliminary deposit should not be liable to
forfeiture in the event of cancellation of the transaction during the cooling-off
period.  Such arrangements have the advantage of encouraging developers to
allow purchasers to view the units before purchasers commit themselves to a
binding preliminary agreement.  For the avoidance of doubt, a purchaser who

                                                     
12 The First Report, at paragraphs 8.5, 8.6 and 8.13.
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elects not to view the unit when offered the opportunity to do so by the
developer should be treated as if he has viewed the unit.

Recommendation 27

We recommend that if there is no right of inspection prior to
signing of the preliminary agreement, the purchaser of a
completed residential unit in the first-hand market should not
be liable to forfeiture of his preliminary deposit where he
takes advantage of the cooling-off period to cancel the
preliminary agreement.

 
 Defect liability period

6.51 There are two Defect Liability Periods, namely, (i) that which
applies between the developer and the purchaser, and (ii) that between the
developer and his contractor.  Our concern is with the first of these periods.
Within the Defect Liability Period between the developer and the purchaser, the
purchaser may request the developer to make good any defects in the property
and its installations.
 
6.52 The current Defect Liability Period between the developer and
purchaser is in most cases six to 12 months from the date of completion of the
sale and purchase.13  Developers usually require the purchaser to report, within
12 months of handing over possession, any defects not ascertainable when the
units are handed over.  Any such requirement, if stated in the formal ASP, can
only limit the developer's contractual duty to remedy defects but does not affect
the developer's separate liability in negligence to make good the defects.  We
consider that the Defect Liability Period of completed units should run
from the date of the Assignment.  By executing the Assignment, the
purchaser becomes the legal owner of the unit he has bought.  It is
therefore fair that the Defect Liability Period starts to run from the date of
the Assignment.
 
6.53 As the duration of the Defect Liability Period is of great importance
to purchasers, we consider that sales brochures of local completed residential
properties should state the Defect Liability Period.
 
 

                                                     
13 In the Housing Authority's Private Sector Participation Scheme, the Defect Liability Period is

12 months from the date of the Assignment.  Starting from Phase 17A in 1995, the Defect
Liability Period of Home Ownership Scheme units has changed to 12 months from the date of
the completion certificate.
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Recommendation 28

We recommend that sales brochure should state the
duration of the Defect Liability Period and when it will start
to run.

6.54 There is a view that in order to provide better protection for
purchasers, the current Defect Liability Period of 12 months should be
lengthened to, say, 24 months as in the case of the Home Ownership Scheme.
We see no compelling reason to lengthen the current Defect Liability Period of
12 months.  Most defects in the property will be detectable during the early
months of occupation.  A common defect is blockage of pipes caused by
decorators dumping rubbish into the pipes.  Such blockages are readily
detectable.  Another common defect is water leakage, but this will normally be
detectable during the first complete annual cycle of seasons.
 
 
 Warranties made to the developer by the contractor
 
6.55 Most grantees of Government leases tend to be subsidiary shell
companies of developers.  Some developers may evade their liability to make
good defects in the property by winding up the subsidiary shell company after
completion of the development.  To address this problem, we consider that
recommendations should be made along the lines of observations made in the
First Report.14

Recommendation 29

We recommend that if the developer is wound up, the
benefits of any warranties made to the developer by his
contractors should be passed on to the Owners' Corporation
or the Manager of the development.

We recommend that, notwithstanding any term in the
building contract between the developer and the contractor
prohibiting the assignment of the developer's rights against
the contractor, the purchasers should have the right to take
direct legal action against the contractor for any defects in
the units.

6.56 The consultation paper considered the option of requiring
developers to provide bank bonds to cover defects.  The bank bond might be,
say, one per cent of the construction costs.  The consultation paper pointed out
                                                     
14 The First Report, at paragraphs 17.5 and 17.7.
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that the disadvantage of a bank bond was that it would discourage small
developers, even though large developers might be willing to provide some sort
of bond.  On the other hand, a bond was considered fair and worked well for
projects in the Housing Authority's Private Sector Participation Scheme.

6.57 Two respondents to the consultation paper were in favour of the
idea of requiring developers to provide bank bonds to cover defects in the
property.  However, another respondent expressed reservations at such an
idea because of the practical difficulties of its implementation, though the
respondent did not elaborate on the nature of these difficulties.  It was
suggested that, instead of the provision of bank bonds, developers could be
required to arrange for insurance coverage for up to one year to cover the costs
of rectifying defects found after the liquidation of the developers and/or the
contractors.

6.58 As the provision of bank bonds by developers is a complex
subject and there are divided views on its feasibility, we have decided to
leave this issue to the Government for further exploration.

Deed of Mutual Covenant
 
 Purposes of a DMC
 
6.59 To prospective purchasers of local completed residential
properties, the Deed of Mutual Covenant (DMC) is an important document.  A
DMC serves three main purposes.  First, it has a technical purpose: the
allocation of shares in land.  In Hong Kong, when a person buys a unit he buys
the notional shares, (called undivided shares) of the land.  The DMC allocates
units to the undivided shares.  The method of allocation can usually be found at
the end of the DMC.  Whilst a purchaser buys the undivided shares allocated to
his unit, he also buys the exclusive use of his unit together with an equal share
of the use of the common parts.

6.60 The second purpose of a DMC is the definition and regulation of
rights between owners.  The local laws and rules of the development are
achieved mainly through covenants binding all owners among themselves and
their successors.  The covenants in relation to the common areas and facilities
are of particular importance.

6.61 The third purpose of a DMC is to provide for management of the
development.  Usually, the management rules are in the DMC, rather than a
separate management agreement.

Parties to a DMC

6.62 The parties to a DMC are normally the developer/vendor, the first
purchaser of a unit and the management company.  As there is typically no
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separate legal representation for the first purchaser, there is no negotiation on
the terms of the DMC.

Contents of the DMC

6.63 The primary responsibility for settling the contents of the DMC lies
with the developer's solicitors.  DMCs are similar in terms because of
Government's input and control.  The Government, as grantor of land, imposes
certain conditions to protect purchasers of units.  The LACO, for example, lays
down certain terms for DMCs relating to properties under the Consent Scheme.
In addition, the Building Management Ordinance (Cap 344) contains in two of its
schedules certain implied terms for DMCs.  Most of these implied terms
concern management budgets, appointment and removal of the manager and
meetings of owners.

DMC guidelines

6.64 At present, detailed provisions on the management of multi-
storey buildings are contained in the two schedules to the Building
Management Ordinance (Cap 344).  Cap 344, however, does not contain
provisions setting guidelines for the DMC.  Instead, Government enforces
DMC guidelines by administrative means through the Consent Scheme.  We
are of the view that the DMC guidelines require statutory backing because
they are currently applicable to Consent Scheme properties only.  We
consider that the Government should set up a Building Management
Working Group with a view to providing a statutory basis for the DMC
guidelines.  One respondent expressed support for this idea and considered
that such a move would better protect property owners, both as among
themselves and in relation to developers.

Salient provisions of the DMC

6.65 The First Report recommended that certain specified provisions in
the DMC should be disclosed in the sales brochures of local uncompleted flats.15

These were regarded as the salient provisions.

6.66 What provisions of the DMC are salient, however, may vary from
development to development, and may change over time.  For example,
modern technology has brought split-type air-conditioners which are installed on

                                                     
15 These were: (1) The definition of common parts; (2) the number of undivided shares allocated

to each unit and the method of apportionment of management charges; (3) the fact that the
number of undivided shares is subject to change; (4) the sum payable by the owners as
deposit for the first year budgeted management expenses (to be expressed in terms of a
specific number of months of management fee if the exact amount has not yet been worked
out); (5) any restrictions imposed on owners in the use of the common parts; (6) interest and
charges on owners who default in paying sums due under the DMC; and (7) the name of the
first manager (if already decided) and the minimum period of its management.  See paragraph
10.13 of First Report.
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the external wall.  That may be in breach of the DMC, but was never
anticipated when the original DMC was drafted.  The features of individual
developments are so varied that it would be difficult to draw up a universally
applicable list of salient features in the DMC.

6.67 We take the view, however, that certain categories of provisions
should be included in the list.  In the first place, clauses in the DMC imposing
financial obligations are generally of importance, as are those clauses touching
upon everyday usage of the property, such as recreational facilities, use of
common areas, illegal alterations and structures, prohibition on keeping of pets
and car-parking.

6.68 We consider that the salient provisions should be disclosed in the
sales brochures, and think that the Administration is best placed to draw up a
detailed list of the salient provisions of the DMC.  In doing so, we believe that
the salient provisions in the Consent Scheme should be used as a
reference point.

Recommendation 30

We recommend that sales brochures should state the
salient provisions of the Deed of Mutual Covenant (DMC).
The list should include those clauses in the DMC imposing
financial obligations and those touching upon everyday
usage of the property.

Availability of bilingual copies of the DMC

6.69 The First Report recommended that sales brochures should state
that English and Chinese versions of the DMC are available at the sales office
or solicitor's office for inspection.16  That recommendation would oblige the
developer to arrange for Chinese translation of the DMC.  We take the view
that it is desirable to have a Chinese version of the DMC.

Recommendation 31

We recommend that the developer should deposit copies of
the English and Chinese versions of the DMC at the sales
office or the solicitors' office for free inspection during
normal office hours.  The sales brochure should contain a
statement to the effect that the English and Chinese
versions of the DMC are so available for inspection.

                                                     
16 The First Report, at paragraph 10.15.
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Slope maintenance

6.70 The slope adjacent to a building is often owned by individual
owners of the building under the terms of the Government Lease.  The
maintenance of these slopes is the responsibility of the individual owners.  The
DMC often sets out the individual owners' liability for potential expenses for
maintenance of slopes or other areas.  The consent letter issued by the LACO
will build such a provision into the DMC (called a Slope Maintenance clause) to
ensure that money can be collected in future from owners to undertake the
repairs or maintenance.

6.71 The cost of maintaining and repairing slopes or other areas can be
great and the burden on individual owners heavy.  As heavy rains are common
every summer, slopes are liable to erosion and damage.  It is important that
purchasers know of that potential liability for maintenance of slopes or other
areas.

Recommendation 32

We recommend that if there is actual or potential
responsibility for maintaining slopes or other areas, there
should be clear notification to purchasers in the sales
brochure of that responsibility.  The sales brochure should
also disclose any existing notice from the authorities to
repair and maintain slopes or other areas at the date of its
printing.  Moreover, if there is responsibility in the
Government Lease for maintaining slopes or other areas, that
responsibility should be spelt out in the sales brochure.

Duty to maintain terms of the DMC unchanged

6.72 We take the view that if an uncompleted development has a
DMC, developers should have an obligation to keep its terms unchanged
when it later becomes completed with the issue of the occupation permit.
The contents of the DMC should not change because it defines the rights and
obligations of the owners in the same development.  Whether or not there is
an occupation permit should not have any bearing on those rights and
obligations.
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Recommendation 33

We recommend that if an uncompleted development has a
DMC, developers should have an obligation to keep its
terms unchanged when the development later becomes
completed with the issue of the occupation permit.

Conditions of the Government lease

6.73 There are three main areas of concern in relation to the conditions
of the Government lease: (i) user restrictions; (ii) duration; and (iii) special lease
conditions.  User restrictions are the most important conditions of the
Government lease.

User restrictions

6.74 Government leases and Conditions of Grant contain provisions
which restrict the land to certain uses, the common ones being
"commercial/residential", "non-industrial" and "industrial/godown".  Compliance
with the user restrictions is important as the Government may re-enter and take
back possession of the land if a condition governing the land use is breached.
Moreover, if the land is put to more valuable use than that specified, a premium
has to be paid to the Government.  If, for example, an industrial use is
converted to residential, a premium equal to the difference between the market
value of the two uses will be payable.
 
 
 Duration of the Government lease
 
6.75 The duration of the Government lease and the unexpired term of
the lease are of interest to purchasers because renewal of a Government lease
requires a substantial increase in the annual rent payable to the Government.
The amount of Government rent in some cases could be three per cent of the
rateable value of the property17 and that can be a substantial sum.  It is the
responsibility of the individual owners to pay their share of Government rent of
the lot where the building is situated.

                                                     
17 Non-renewable Government Leases which expire before 30 June 1997 are automatically extended

up to 30 June 2046 without payment of additional premium but a new Government rent is payable
(see Annex III of the Sino-British Joint Declaration on the Question of Hong Kong).  All
Government Leases whether in Hong Kong Island, Kowloon or the New Territories which have
been granted since 27 May 1985 are also subject to this new Government rent from 1 July 1997
(see paragraph 1 of explanatory notes to Preliminary Advices on Government Rent issued by
the Rating and Valuation Department to individual owners in April 1997.)  The result is that
many new developments are subject to the new Government rent, as they are built on lots of land
granted after 27 May 1985.  The new Government rent is at three percent of the rateable value of
the property and so can be a substantial sum.  This being the case, the Rating and Valuation
Department has since 1 July 1997 issued demands for Government rent to the individual owners
who are so liable.
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6.76 Apart from the potential liability for Government rent, the duration
of the Government lease and its unexpired term are of interest to purchasers
because it may affect banks' mortgage policies for the development.
 
 
Special lease conditions

6.77 There are various special lease conditions which impose on a
flat-buyer continuing financial obligations, including:

(1) The construction and maintenance of pedestrian subways and
footbridges;

(2) The construction and maintenance of escalators, stairways and
lifts for the disabled;

(3) The maintenance of slopes, toe-walls and retaining walls;

(4) The maintenance of private open spaces and toilets; and

(5) The maintenance of internal roads.

6.78 The First Report made certain recommendations in relation to the
conditions of the Government Lease.18  We consider that those
recommendations can be extended to local completed residential properties.

Recommendation 34

We recommend that sales brochures should state the
following:

(1) the permitted uses of the individual units as stated in
the approved building plans, together with any
restrictions on use contained in the Government
lease or Conditions of Grant of the land;

(2) the original term of the Government lease and its date
of expiry;

(3) the rent provisions in the Government lease; and

(4) that the renewed Government rent may be an
apportioned amount of three percent of the rateable
value of the building.

Sales brochures should also contain a general notification
to the effect that the Government lease will impose various

                                                     
18 The First Report, at paragraphs 11.12 to 11.13.
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financial obligations on purchasers and that they are
advised to consult their professional advisers accordingly.
These financial obligations include:
(a) the construction and maintenance of pedestrian

subways and footbridges;

(b) the construction and maintenance of escalators,
stairways and lifts for the disabled;

(c) the maintenance of slopes, toe-walls and retaining
walls;

(d) the maintenance of private open spaces and toilets;
and

(e) the maintenance of internal roads.

Translation of extracts of Government lease into Chinese

6.79 Whilst we consider it desirable that the Government lease should
be translated into Chinese, we are aware that there are few available resources
for the translation work and problems can arise as to who should be responsible
for the costs of translation.  Bearing in mind these practical difficulties, we
consider that it would be desirable for the Government to prepare a
summary of extracts of the Government lease in plain language, in both
English and Chinese.

Apportionment of Government rent

6.80 Some property owners have complained that some solicitors
when acting for a purchaser do not check whether Government rent is paid up to
date before completing a sale and purchase.19  As the new Government rent
may involve greater sums of money, it is important that property owners are not
exposed to additional charges which should have been the responsibility of the
previous owners.  There is the possibility of re-entry by Government in the
event of non-payment of Government rent, even if the amount is small.  We
consider that the Law Society should encourage solicitors to properly
apportion the respective liabilities of vendor and purchaser to pay
Government rent at the time of conveyancing.

                                                     
19 See Legal Advisory and Conveyancing Office Circular Memorandum No 22 dated

30 September 1996.
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Prices and number of units for sale

6.81 The First Report made several recommendations to ensure
prospective purchasers of uncompleted properties obtain an accurate
impression of the prices of the units offered for sale and their number.20  Those
recommendations were made on the basis that prospective purchasers had to
go through the process of balloting in all public sales.  Nowadays, balloting is
seldom used in the sale of completed units in view of prevalent market
conditions.  Depending upon market conditions, discounts from the prices
quoted in the price lists are sometimes offered.  When estate agents are
employed by the developer to negotiate with prospective purchasers, price lists
sometimes are not released to the public.  In such situations, purchasers are
not aware of the true prices being offered by the developer.

Recommendation 35

We recommend that the price lists of all units offered for
sale should be made available to prospective purchasers by
developers or their estate agents prior to the payment of
any reservation fee or the signing of any preliminary
agreement.  We recommend that if developers advertise
that a certain number of units will be offered for sale, that
number of units should be available for sale to the public.

Miscellaneous matters

6.82 The First Report made a number of miscellaneous
recommendations as to information which should be included in sales brochures
for local uncompleted flats.21  These included the names of the contractors and
Authorised Persons, responsibility for transaction fees, the date of printing of the
sales brochure, supplementary charges payable by purchasers on taking
possession, licence fees payable to Government, charges for rights of way, and
details of car park spaces.  We consider similar recommendations should be
made in respect of local completed units.  In addition, we take the view that the
name of the firm of the Authorised Person should be stated.  Prospective
purchasers may show more interest in the name of the firm than the identity of
the individual Authorised Person.

                                                     
20 First Report, at paragraphs 12.6, 12.15 and 12.16.
21 First Report, at paragraphs 13.7, 13.13, 13.14, 13.18, 13.22, 13.24, 13.29.
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Recommendation 36

Name of main contractors, Authorised Person and his firm

We recommend that the names of the main contractors and
the Authorised Person and his firm should be disclosed in
the sales brochure.  For present purposes, the Authorised
Person means the person occupying that position at the
time of printing of the sales brochures.

Recommendation 37

Responsibility for transaction fees

We recommend that whenever the sales brochure contains
information about the prices of the units, it should also
state with whom the responsibility for legal costs and
stamp duties lies.

Scales of legal costs and stamp duties

We recommend that information on the scales of legal costs
(if any) and stamp duties should be provided by developers
to purchasers upon request and a note to this effect should
appear in the price list or other sales literature containing
information about the prices of the units.

Date of printing of sales brochure

We recommend that the sales brochure should carry its date
of printing.

Supplementary charges upon taking possession

We recommend that the sales brochure should provide an
itemised list of supplementary charges payable by
purchasers upon taking possession of their units.  If the
exact amounts of such charges are unknown, the obligation
to pay them should be disclosed in the sales brochure.

Licence fees to Government and charges for rights of way

We recommend that where applicable, the sales brochure
should state any way leave charges, licence fees or waiver
fees payable to Government for a water supply or drainage
system going through Government land and/or pump room
situated on Government land and any fees or charges
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payable to adjoining lot owners for rights of way or
easements.  The amount of such charges or fees should
also be stated, if known.

Recommendation 38

Car park spaces

We recommend that the sales brochure should contain a
description of the car park spaces within the development,
including their respective numbers for sale or rent, and those
for visitors.  If the developer has not yet decided at the date
of the printing of the sales brochure any of these matters, the
sales brochure should clearly state this fact.  Moreover, any
descriptions of car park spaces in the sales brochure
should be binding on the developer.

Enforcement of the recommendations

6.83 The Sub-committee identified three alternative ways of applying
their recommendations to local completed flats offered for sale by developers
in the first-hand market.  These were:

(1) voluntary compliance by developers;
(2) Government encouraging good market practices, while actively

continuing to look into the need for legislation; and
(3) legislation.

The Sub-committee was unable to reach an agreed view as to which of these
alternatives should be pursued and left this question for the Commission to
decide.  We have unanimously concluded that the recommendations in this
report in respect of the first-hand market should be implemented by legislation.
We consider below the case for and against each of the three options.

Voluntary compliance

6.84 The principal advantage of a scheme of voluntary compliance is
that it could, if the industry agreed, be implemented more speedily than formal
legislation. The likely mechanism to achieve compliance would be for the Real
Estate Developers Association (REDA) to draw up guidelines based on this
report’s recommendations.  Developers’ compliance with the guidelines
could be encouraged by establishing a system for recording and resolving
complaints, and by programmes of consumer education.  Those who favour
this approach argue that a developer who did not comply with the guidelines
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would be viewed negatively in the market, and this would be damaging in
present market conditions.

6.85 We do not find this alternative attractive, nor the arguments in its
favour persuasive.  The most obvious shortcoming is that it provides no
effective sanction against those who fail to comply with the guidelines.  Not
all developers are REDA members, and even for those which are, REDA’s
only sanction would be expulsion of the errant developer from membership.
That is an option which it is unlikely REDA would wish to pursue.  More
importantly, our recommendations are designed to offer greater protection to
purchasers of completed residential properties, yet a voluntary scheme based
on guidelines established by developers provides no assurance that
consumers’ interests will prevail.  The guidelines could be amended at any
time by the industry without taking account of consumer input.

6.86 It is true that we are proposing that there should be voluntary
compliance in the second-hand market, but that can be readily distinguished
from the position in the first-hand market where the vendor and purchaser are
not generally on an equal footing.  Voluntary compliance was rejected in both
the First and Second Reports.  It was pointed out in the First Report that “it
would be difficult to control developers who chose to ignore the code”22 and in
the Second Report that, “as a code of practice does not have the force of law,
it cannot be expected to be an effective tool of regulation”.23   We adhere to
that reasoning, and reject voluntary compliance as an effective option in
respect of completed residential properties in the first-hand market.  We note
that there has been movement towards self-regulation by the industry in
respect of the recommendations contained in our First Report, but are
cognizant of the fact that those developments were prompted by the
Administration’s publication of draft legislation.  Finally, it is difficult to see
why developers should be expected to adopt voluntary guidelines if they
object to the same standards being applied by legislation.

Government encouragement of compliance, while continuing to
consider the need for legislation

6.87 Under this option, the Government should take immediate steps
to promote good market practices based on the recommendations in this
report.  The Government should continue to consider the legislative option
and move to implement this if compliance proves unsatisfactory.  The only
features which distinguish this from the first option are that it would be the
Government rather than the industry itself encouraging compliance, and the
option of legislation would remain a viable alternative.  The principal
argument in favour of this option is that, like the option of voluntary
compliance, it could be implemented more speedily than legislation.  The
possibility of legislation at some future date might prove effective in
persuading the industry to comply voluntarily.

                                                     
22 The First Report, at paragraph 15.3
23 The Second Report, at paragraph 11.2
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6.88 Again, we find this option unconvincing.  While Government
persuasion may garner some success, it is difficult to see how the
Government could hope to promote good market practices among developers
of Non-Consent Scheme developments as they do not need to obtain the
Government’s consent before selling their flats.  Even in Consent Scheme
cases, the consent conditions will no longer apply once the developers have
obtained the Consent to Assign or the Certificate of Compliance.  The
imminent threat of legislation may be effective in achieving self-regulation, but
we do not think it likely that the possibility of legislation at an unspecified
future date would achieve much.  We accordingly reject this alternative.

Legislation

6.89 The introduction of legislation to implement the
recommendations in this report has the disadvantage that it will inevitably take
time to achieve.  However, in our view this option presents the most effective
way of ensuring compliance.  It enables realistic sanctions to be applied to
those who fail to observe the terms of the scheme and offers proper
protection to consumers.  The standards applied will be uniform across the
industry, and not merely among REDA members, or those who choose to
comply.

6.90 It has been asserted by some that legislation in this area
presents insurmountable technical difficulties, or will be unduly inflexible.  We
do not believe either of these objections is valid.  While the drafting of the
legislation will undoubtedly require care and consideration, there is no reason
to suppose that the particular circumstances of the property industry are so
unique as to defy the expertise of the draftsman and the legislature.  Equally,
flexibility can be built into the legislation by confining the principal Ordinance
to the basic ambit of the scheme, while incorporating the detailed provisions in
subsidiary legislation.  The subsidiary legislation can be amended relatively
easily should changes prove necessary at a later stage in the light of
experience.
   
6.91 We accordingly conclude that our recommendations in respect
of the first-hand market should be implemented by legislation.

Recommendation 39

We recommend that our recommendations in respect of the
first-hand market should be implemented by legislation.

Penalties for non-compliance

6.92 The First and Second Reports concluded that there should be
both criminal and civil sanctions against those who failed to comply with the



83

proposed legislation.  We think that a similar approach is appropriate in
respect of the legislation which implements the recommendations in this
report.  We note that the White Bill published by the Housing Bureau in April
2000 to implement the recommendations in our First Report proposed that
failure to provide a sales brochure containing the information specified in the
legislation should result in a fine of $5 million on conviction on indictment, or
$100,000 on summary conviction.  Where the dimension of any part of a
sample property differs from the information stated in the notice displayed in
the sample property, a fine of $1 million on conviction on indictment, or
$100,000 on summary conviction, was proposed.24  The White Bill also
prescribed penalties for a number of other breaches.  We think that the
determination of an appropriate level of penalty is one more appropriately left
to the Administration, but we would reiterate the view expressed in the First
Report that the maximum fine for an offence under the proposed legislation
must be substantial enough to achieve the necessary deterrent effect.

6.93 As far as civil remedies are concerned, we confirm the approach
favoured in the First Report25 and recommend the creation of a statutory tort
for breach of the legislation.  The purchaser should be able to claim
damages for loss suffered as a result of a breach of the proposed legislation.
The remedies available under the new tort should be confined to damages,
however, and rescission should not be available.  In making this
recommendation, we echo the First Report’s view that purchasers would not
normally wish to rescind the purchase agreement, except in a falling market.
In such a market, rescission would give purchasers the chance to rescind the
transaction for minor breaches which may not go to the heart of the contract.

6.94 As with the recommendation for the creation of a statutory tort
contained in the First Report, we do not intend that the existing remedies
available under the formal ASP should be diminished in any way.26  The
intention is that purchasers would be given additional remedies for breach of
the proposed legislation.  There will be overlap, but we consider that there
should be clear provisions in the new legislation that nothing in that legislation
will detract from the rights of the purchaser under the formal ASP, and that no
clauses in the ASP will detract from the statutory remedies in the legislation.
This approach was followed in the White Bill, which provided that the relevant
provisions in the legislation “shall not prejudice any right of, or remedy
available to, a purchaser of an uncompleted property arising otherwise” than
under those provisions.27

                                                     
24 Consultation Paper on the Sales Descriptions of Uncompleted Residential Properties Bill, at

page 6.
25 The First Report, at paragraph 15.16
26 The First Report, at paragraph 15.21
27 Consultation Paper on the Sales Descriptions of Uncompleted Residential Properties Bill, at

clause 6(4) of the Bill.
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Recommendation 40

There should be both criminal and civil sanctions against
those who fail to comply with the proposed legislation.  We
consider that the determination of the appropriate level of
criminal penalty is a matter for the Administration to decide,
but the maximum fine should be substantial enough to act
as an effective deterrent.

We recommend that a breach of the proposed legislation
should constitute a statutory tort.  Purchasers should be
able to claim damages for loss suffered as a result of a
breach of the proposed legislation, but rescission should
not be an available remedy.  There should be clear
provision in the new legislation that nothing in that
legislation will detract from the rights of the purchaser
under the formal ASP, and that no clauses in the ASP will
detract from the statutory remedies in the legislation.
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Chapter 7

The importance of public education
______________________________________________

7.1 We take the view that the best way to protect purchasers is for
purchasers themselves to exercise due care before entering into a transaction.
In this respect, public education is very important.  There was general support
in the public responses for Government to launch publicity programmes to
educate the public on the need to exercise due care in buying properties.

7.2 One submission commented that many purchasers are misled by
the name of the preliminary agreement.  Purchasers believe that the
preliminary agreement is not important because their solicitors will finalise the
terms of the deal for them.  It was pointed out in the submission that this
misconception is sometimes reinforced by estate agents who tell the parties
that, if they have any special requirements, they can ask their solicitors to
negotiate with the solicitors for the other party later.  The true position is,
however, that if the special term is not in the preliminary agreement, it will be
difficult for the solicitors later to incorporate such a term in the formal
agreement.

7.3 The submission therefore suggested that parties should be
reminded that the preliminary agreement is a binding agreement and, once
signed, its terms cannot be changed without the agreement of the other party.
If the parties have any specific requirements, they should require them to be
included in the preliminary agreement or consult their solicitors before signing
the preliminary agreement.  We agree with the suggestion and have included it
in our recommendation.

Recommendation 41

We recommend that the Government should launch
publicity programmes to educate the public on the need to
exercise due care in buying properties.  The publicity
programmes should alert the public to the need to:

 Be aware that the purchaser may not be able to
obtain the financing advertised.

 Note and report defects in the property as soon as
possible and in any event within the Defect Liability
Period.
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 Check carefully the Deed of Mutual Covenant as it is
an important document.

 Check the land uses carefully.

 Consider the inherent risks if it is a confirmor sale.

 Take note of the charge of Government rent in certain
developments.

 Include any specific requirements of the parties in
the preliminary agreement, or consult their solicitors
before signing the preliminary agreement, because it
is a binding agreement which cannot be changed
later without the consent of the other party.
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Chapter 8

Summary of recommendations
________________________________________

Recommendations applicable to completed units sold in
the second-hand market

Preface

8.1 "Completed residential property" should refer to residential units in
respect of which there is an Occupation Permit under the Buildings Ordinance
or, in the case of the Housing Authority's Home Ownership Scheme, in respect
of which the completion certificate has already been issued by the Director of
Housing.  This definition should be suitably modified in the case of exempted
houses in the New Territories and Tenants Purchase Scheme flats offered for
sale by the Housing Authority.  (Recommendation 1)

Chapter 2 – Disclosure of information by vendors

8.2 A Vendor's Information Form should be introduced for the sale
of completed residential properties in the second-hand market.  Relevant
bodies in Hong Kong should be encouraged to make the Vendor's Information
Form a market practice in the near future.  The Government should monitor
the situation at some stage later.  Unless a market practice can be
established by then, the Government should introduce legislation making it
compulsory to provide a Vendor Information Form.  (Recommendation 2)

8.3 A vendor should make available a Vendor's Information Form
when his unit is put on the market (whether through an estate agent or not).
The proposed Vendor's Information Form should contain at least the following
warning clauses and property particulars:

Warning clauses

 The Vendor’s Information Form is only a summary of the
information relating to the property.

 The Vendor’s Information Form does not explain everything and
purchasers should take legal advice.

 Circumstances may have changed since the date of the
Vendor's Information Form.
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 The purchaser should inspect the property before making an
offer to buy.

 The state of repair and physical condition is not given.  The
purchaser should inspect the property and consult his
professional advisors.

 Before making an offer to buy, the purchaser should make sure
that any necessary loan of funds will be readily available.

 The Vendor’s Information Form is a legal document and the
vendor will be responsible for its accuracy.

Property particulars

 The information described under section 36(2)(a) to (g) of the
Estate Agents Ordinance.

 Details of the saleable area.

 The availability of services known to the vendor (such as water
(fresh/sea), drainage, gas (what kind) and electricity).

 The management fees for the current month.

 The amount of Government rent, so far as it is possible to state
this.

 Any notice received by the vendor from the Government,
management office, or any relevant authority of expenditure
requiring contribution from the owners.

 Whether there is an owners' corporation and, if so, its name, and
the name of the management company.

 Any pending claims known to the vendor affecting the property.

 A statement to the effect that the vendor will vacate the property
and hand over vacant possession upon completion of the sale
and purchase and that the property will then be free from
mortgages and subsisting tenancies.  However, if there are
subsisting tenancies, the terms of those tenancies should be
spelt out.

 A reference to any septic tank if it is being used.

 Whether or not the vendor is operating under a Power of
Attorney.  (Recommendation 2)
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8.4 The vendor should update the information in the Vendor's
Information Form if he knows of changes subsequent to the date of its
preparation.  (Recommendation 2)

8.5 If the Government should decide to make the Vendor's
Information Form compulsory, the Government should embark on a review of
the Estate Agents Ordinance with a view to reconciling the disclosure duties
of the vendor and the estate agent.  (Recommendation 2)

8.6 The Administration should consider exploring the option of
establishing a centralised property information system.  In doing so, the
Administration should consider ways in which the information necessary for
later completion of the VIF could be input by developers into the centralised
property information system at the first-hand property stage.
(Recommendation 3)

Chapter 3 – Standard clauses in preliminary agreements

8.7 The preliminary agreement for the purchase of second-hand
completed flats should contain a standard clause giving the vendor and the
purchaser a cooling-off period of three working days.  In exercising the right
to rescind the preliminary agreement during the cooling-off period, the party
electing to rescind should be liable to forfeit to the other party an amount
equal to five per cent of the purchase price or the preliminary deposit
whichever is the lower.  The parties should not have the right to sub-sell
during the cooling-off period.  (Recommendation 4)

8.8 The standard clause allowing a three-day cooling-off period
should be implied by legislation into preliminary agreements for sale and
purchase of second-hand completed residential properties.  It should not be
possible to contract out of this implied clause.  (Recommendation 5)

Recommendations applicable to completed units sold in
the first-hand market

Chapter 4 – The general approach to the first-hand market and the
provision of sales brochures

8.9 For "left-over" flats (ie flats which were first marketed when
uncompleted but are left unsold after issue of the occupation permit) the
developer should make available the latest sales brochures and a Vendor's
Information Form.  However, up-to-date sales brochures should always be
made available for completed flats marketed for the first time after the issue of
the occupation permit.  The sales brochures (and the Vendor's Information
Form, where applicable) must be made available by developers from the time
the completed properties are offered for sale.  All the information in the sales
brochure (and the Vendor's Information Form, where applicable) must be
accurate at the time the flats are first marketed.  (Recommendation 6)
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8.10 If there have been any material changes in the information in the
sales brochure between the date of its printing and the time of sale, a note to
that effect should be attached to the sales brochure or the price list.
(Recommendation 7)

8.11 The developer may apply to the relevant authorities in certain
circumstances for exemption from the requirement to produce a sales
brochure.  For instance, where a purchaser buys in bulk from the developer
with no intention to re-sell any of those units to the public, there should not be
any need for the developer to produce a sales brochure in respect of those
units.  The application for exemption should be accompanied by a written
undertaking from the purchaser not to re-sell the units within a specified period
to be determined by the Government.  (Recommendation 8)

8.12 The obligation on a developer to provide sales brochures should
apply equally to someone buying in bulk from the developer at the first sale of
completed residential properties involving strata title.  (Recommendation 9)

8.13 If developers, by themselves or through estate agents, advertise
the sale of local completed residential properties otherwise than by means of a
sales brochure, the advertisement should advise purchasers to refer to the sales
brochure (and the Vendor's Information Form, where applicable).  Information
given in the advertisement must be consistent with that given in the sales
brochure (and the Vendor's Information Form, where applicable).
(Recommendation 10)

Chapter 5 – Methods of measurement of floor area to be used by
developers

8.14 In respect of local completed residential properties offered for
sale in the first-hand market, "saleable area" in relation to a unit enclosed by
walls should mean the floor area of that unit (including the floor area of any
balconies and verandahs) measured from the exterior of its enclosing walls
(except where those enclosing walls separate two adjoining units, in which
case the measurement shall be taken from the middle of those walls), and
shall include the internal partitions and columns within a unit, but shall exclude
the common parts outside its enclosing walls.  Provided that if any of the
enclosing walls abut onto a common area, then the whole thickness of the
enclosing walls which so abut shall be included.  (Recommendation 11)

8.15 In respect of local completed residential properties offered for
sale in the first-hand market, "saleable area" should mean:

(1) in relation to any cockloft, the floor area of that cockloft
measured from the interior of its enclosing walls;

(2) in relation to any bay window which does not extend to the floor
level of a unit, the area of that bay window measured from the
exterior of its enclosing walls or glass windows and from the
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point where the bay window meets the wall dropping to the floor
level of a unit, but excluding the thickness of that wall;

(3) in relation to any car park space, the area of that car park space
measured from the interior of its demarcating lines or enclosing
walls, as the case may be; and

(4) in relation to any yard, terrace, garden, flat roof or roof, the area
of that yard, terrace, garden, flat roof or roof measured from the
interior of its boundary lines.  Where the boundary consists of a
wall, it shall be measured from the interior of that wall.
(Recommendation 12)

8.16 Where the property includes any item incorporated in the
definition (such as a cockloft, bay window, car park space, yard, terrace,
garden or flat roof), the saleable area of each of them should be specified and
described separately in the sales literature.  (Recommendation 12)

8.17 (1) The definition of saleable area should be recognised as the
standard method to describe saleable area in all sales literature
in respect of local completed residential properties;

(2) the saleable areas should be included in sales literature; and

(3) any areas exempted from the calculation of gross floor area
should be excluded from the calculation of saleable areas of the
individual units.  (Recommendation 13)

However, if any areas exempted from the calculation of gross floor area are
situated within the enclosing walls of a unit and for the exclusive use of its
occupiers, such areas may be taken into account when calculating the
saleable area of the unit.  (Recommendation 13)

Chapter 6 – Disclosure requirements for completed units offered
for sale by developers

8.18 (1) The sales brochure should contain floor plans which:

(a) specify the external dimensions of individual units;

(b) are drawn to scale and are reasonably legible;

(c) show separately non-typical floors, the entrance floors,
and the roof;

(d) show the location, the number and the minimum
dimensions of the car park spaces;
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(e) show the orientation of the building and the location of
ingress and egress points;

(f) show the structural walls; and

(g) show any known features within the unit that would
materially affect a reasonable purchaser's enjoyment of
the property, such as exposed pipes.

(2) The sales brochure should also contain:

(a) schedules listing the saleable area of the unit and of any
bay window areas, roof areas, flat roof areas, open yard
areas, air-conditioning plant within the building, etc; and

(b) a note that the internal area of units on the upper floors
may be slightly greater than that of the lower floors, if that
is the case.

(3) Certified copies of the latest approved building plans should be
made available for free inspection at the sales office during
normal office hours.

(4) There should be a legal obligation on the developer upon
completion to inform purchasers of the saleable area (as
provided by the Authorised Person).  (Recommendation 14)

8.19 Where there is no right of inspection before entering into a
preliminary sale and purchase agreement, the sales brochure should contain:

(i) at least details of the fittings and finishes as stated in Appendix XII
B of Legal Advisory Conveyancing Office Circular Memorandum
No 40 (LACO CM 40);

(ii) a description of air-conditioners where supplied and
descriptions, such as locations, of air-conditioning plants; and

(iii) information on the flush water/sewage treatment plants where
they are supplied, including information on the maintenance of
the treatment plants.  (Recommendation 15)

8.20 The sales brochure should also state the brands and countries
of origin of the fittings and finishes to be used.  (Recommendation 15)

8.21 In addition, photographs of the fittings and finishes should be
shown in the sales brochure.  (Recommendation 15)

8.22 If there are discrepancies between the Chinese and English
versions of the specifications of fittings and finishes in the sales brochure,
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purchasers can choose which language version they rely on.
(Recommendation 16)

8.23 Where there is no right of inspection before entering into a
preliminary sale and purchase agreement and mock-up or sample flats are
provided, the mock-up of at least one flat should be accurately representative of
the actual unit in all aspects, including quality and dimensions.  The Authorised
Person of the development project should certify a schedule of specifications of
such mock-up flats.  The developer should have a duty to keep a record of the
certified schedule.  (Recommendation 17)

Location plan

8.24 (a) A location plan should be provided in all sales brochures. The
location plan should include up-dated information on prominent
environmental features in the vicinity (eg public park, swimming
pool, refuse collection point, etc).

(b) The date and the reference number of the latest outline zoning
plans at the date of printing of the sales brochure should be stated
in all sales brochures.  There should also be a note stating that
outline zoning plans are subject to change and that the latest
outline zoning plans at the date of printing of the sales brochure
are available for free inspection during normal office hours at the
sales office.  (Recommendation 18)

Layout plans

8.25 All sales brochures should provide a layout plan drawn to scale,
showing communal facilities (and their completion dates if possible)
undeveloped land and its intended and permitted use within the boundary of the
development, and the scale used.  The layout plans provided in sales
brochures should be the latest approved plans at the date of printing of the sales
brochure.  The expected completion dates of communal recreational facilities
should be included in the layout plans.  (Recommendation 18)

Uses of land

8.26 (a) If there are specific covenants in the Government Lease requiring
the developer to put land inside or outside the boundaries of the
development to particular uses, the developer should state
accurately those particular uses in the sales literature.

(b) The developer should be required to state accurately in the
sales brochure the intended uses of the land within the
boundaries of the development which are known to the
developer at the date of printing of the sales brochure.

 
(c) Except for specific uses required of developers by the terms of the

Government Lease, developers should not be required to disclose
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the intended uses of land outside the boundaries of the
development.

 
(d) If the developer chooses to disclose in the sales literature any

information about the use of land outside the boundaries of the
development, the information so disclosed must be accurate at the
date of putting the property up for sale.  (Recommendation 18)

8.27 Artistic impressions in whatever form should give accurate
representations of the surroundings of the property development.
(Recommendation 19)

8.28 The sales brochures should give the following details about the
clubhouse and other facilities in the development:

(i) whether they are communal facilities;
(ii) who has ownership;
(iii) who has responsibility for their management; and
(iv) the duration of the management agreement.  (Recommendation

20)

8.29 All sales brochures should state the date of completion of sale
and purchase and the date of vacant possession.  The dates need not be
expressed in terms of actual dates in the calendar.  Instead, they can be
expressed by reference to a time frame, such as a certain period of time from
the signing of the formal ASP.  (Recommendation 21)

8.30 If any of the payment terms is dependent on the occurrence of a
contingent event (such as execution of the assignment), the sales brochure or
the price list should state the date of the happening of that event.
(Recommendation 21)

8.31 Where developers impose any fees or charges on transfer of title
from the original purchaser to a sub-purchaser, or on the cancellation of the
purchase agreement, the amount of such fees or charges and the procedures
for transfer should be specified clearly in the sales brochure.
(Recommendation 22)

8.32 (a) Where the developer quotes in any sales literature or
advertisement a list of banks providing initial finance, the sales
literature should contain a general description of the finance
schemes available from the banks so quoted.  Where the interest
is specified, it should be the rate per annum.

(b) Where the developer arranges finance, whether solely or to top up
other loans, details of those facilities and the interest rates per
annum should be disclosed in the sales literature.

(c) Where the developer provides initial finance but later arranges
for replacement finance, purchasers should be informed in the
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sales literature of the possibility of the costs of replacement
finance which may be passed on to them.  (Recommendation
23)

8.33 The rate of interest per annum chargeable under the formal ASP
for late payment of any part of the purchase price should be stated in the sales
brochure.  (Recommendation 24)

8.34 If the preliminary agreement is binding as a sale, the purchaser
should be entitled to a cooling-off period of three working days after signing
the preliminary agreement for local completed residential properties in the
first-hand market.  A purchaser can elect to cancel the preliminary
agreement within the cooling-off period subject to forfeiture of five per cent of
the purchase price or the amount of the preliminary deposit, whichever is the
lower.  (Recommendation 25)

8.35 Sales brochures should state that the preliminary agreement for
sale and purchase is subject to a cooling-off period of three working days after
signing the preliminary agreement.  Sales brochures should also state that a
purchaser can elect to cancel the preliminary agreement within the cooling-off
period subject to forfeiture of five per cent of the purchase price or the amount
of the preliminary deposit, whichever is the lower.  (Recommendation 26)

8.36 If there is no right of inspection prior to signing of the preliminary
agreement, the purchaser of a completed residential unit in the first-hand market
should not be liable to forfeiture of his preliminary deposit where he takes
advantage of the cooling-off period to cancel the preliminary agreement.
(Recommendation 27)

8.37 Sales brochures should state the duration of the Defect Liability
Period and when it will start to run.  (Recommendation 28)

8.38 If the developer is wound up, the benefits of any warranties made
to the developer by his contractors should be passed on to the Owners'
Corporation or the Manager of the development.  (Recommendation 29)

8.39 Notwithstanding any term in the building contract between the
developer and the contractor prohibiting the assignment of the developer's rights
against the contractor, the purchasers should have the right to take direct legal
action against the contractor for any defects in the units.  (Recommendation 29)

8.40 Sales brochures should state the salient provisions of the Deed
of Mutual Covenant (DMC).  The list should include those clauses in the
DMC imposing financial obligations and those touching upon everyday usage
of the property.  (Recommendation 30)

8.41 The developer should deposit copies of the English and Chinese
versions of the DMC at the sales office or the solicitors' office for free
inspection during normal office hours.  The sales brochure should contain a
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statement to the effect that the English and Chinese versions of the DMC are
so available for inspection.  (Recommendation 31)

8.42 If there is actual or potential responsibility for maintaining slopes
or other areas, there should be clear notification to purchasers in the sales
brochure of that responsibility.  The sales brochure should also disclose any
existing notice from the authorities to repair and maintain slopes or other areas
at the date of its printing.  Moreover, if there is responsibility in the Government
Lease for maintaining slopes or other areas, that responsibility should be spelt
out in the sales brochure.  (Recommendation 32)

8.43 If an uncompleted development has a DMC, developers should
have an obligation to keep its terms unchanged when the development later
becomes completed with the issue of the occupation permit.
(Recommendation 33)

8.44 Sales brochures should state the following:

(1) the permitted uses of the individual units as stated in the
approved building plans, together with any restrictions on use
contained in the Government lease or Conditions of Grant of the
land;

(2) the original term of the Government lease and its date of expiry;

(3) the rent provisions in the Government lease; and

(4) that the renewed Government rent may be an apportioned
amount of three percent of the rateable value of the building.
(Recommendation 34)

8.45 Sales brochures should also contain a general notification to the
effect that the Government lease will impose various financial obligations on
purchasers and that they are advised to consult their professional advisers
accordingly.  These financial obligations include:

(1) The construction and maintenance of pedestrian subways and
footbridges;

(2) The construction and maintenance of escalators, stairways and
lifts for the disabled;

(3) The maintenance of slopes, toe-walls and retaining walls;

(4) The maintenance of private open spaces and toilets; and

(5) The maintenance of internal roads. (Recommendation 34)

8.46 The price lists of all units offered for sale should be made
available to prospective purchasers by developers or their estate agents prior
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to the payment of any reservation fee or the signing of any preliminary
agreement.  We recommend that if developers advertise that a certain
number of units will be offered for sale, that number of units should be
available for sale to the public.  (Recommendation 35)

Name of main contractors, Authorised Person and his firm

8.47 The names of the main contractors and the Authorised Person
and his firm should be disclosed in the sales brochure.  For present purposes,
the Authorised Person means the person occupying that position at the time
of printing of the sales brochures.  (Recommendation 36)

Responsibility for transaction fees

8.48 Whenever the sales brochure contains information about the
prices of the units, it should also state with whom the responsibility for legal
costs and stamp duties lies.  (Recommendation 37)

Scales of legal costs and stamp duties

8.49 Information on the scales of legal costs (if any) and stamp duties
should be provided by developers to purchasers upon request and a note to this
effect should appear in the price list or other sales literature containing
information about the prices of the units.  (Recommendation 37)

Date of printing of sales brochure

8.50 The sales brochure should carry its date of printing.
(Recommendation 37)

Supplementary charges upon taking possession

8.51 The sales brochure should provide an itemised list of
supplementary charges payable by purchasers upon taking possession of their
units.  If the exact amounts of such charges are unknown, the obligation to pay
them should be disclosed in the sales brochure.  (Recommendation 37)

Licence fees to Government and charges for rights of way

8.52 Where applicable, the sales brochure should state any way leave
charges, licence fees or waiver fees payable to Government for a water supply
or drainage system going through Government land and/or pump room situated
on Government land and any fees or charges payable to adjoining lot owners for
rights of way or easements.  The amount of such charges or fees should also
be stated, if known.  (Recommendation 37)
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Car park spaces

8.53 The sales brochure should contain a description of the car park
spaces within the development, including their respective numbers for sale or
rent, and those for visitors.  If the developer has not yet decided at the date of
the printing of the sales brochure any of these matters, the sales brochure
should clearly state this fact.  Moreover, any descriptions of car park spaces in
the sales brochure should be binding on the developer.
(Recommendation 38)

8.54 Our recommendations in respect of the first-hand market should
be implemented by legislation. (Recommendation 39)

8.55 There should be both criminal and civil sanctions against those
who fail to comply with the proposed legislation.  We consider that the
determination of the appropriate level of criminal penalty is a matter for the
Administration to decide, but the maximum fine should be substantial enough
to act as an effective deterrent.  A breach of the proposed legislation should
constitute a statutory tort.  Purchasers should be able to claim damages for
loss suffered as a result of a breach of the proposed legislation, but rescission
should not be an available remedy.  There should be clear provision in the
new legislation that nothing in that legislation will detract from the rights of the
purchaser under the formal ASP, and that no clauses in the ASP will detract
from the statutory remedies in the legislation. (Recommendation 40)

Recommendations applicable to all completed units, both
in the first-hand and second-hand markets

Chapter 7 – The importance of public education

8.56 The Government should launch publicity programmes to
educate the public on the need to exercise due care in buying properties.
The publicity programmes should alert the public to the need to:

 Be aware that the purchaser may not be able to obtain the
financing advertised.

 Note and report defects in the property as soon as possible and
in any event within the Defect Liability Period.

 Check carefully the Deed of Mutual Covenant as it is an
important document.

 Check the land uses carefully.

 Consider the inherent risks if it is a confirmor sale.



99

 Take note of the charge of Government rent in certain
developments.

 Include any specific requirements of the parties in the
preliminary agreement, or consult their solicitors before signing
the preliminary agreement, because it is a binding agreement
which cannot be changed later without the consent of the other
party.  (Recommendation 41)
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Glossary of terms

Assignment

The legal document by which the vendor of a flat passes ownership of the flat
to the purchaser.  By taking the assignment, the purchaser will become the
new owner of the flat.

Agreement for sale and purchase

The legal document by which the vendor of a flat agrees to sell the flat to the
purchaser for a stated price.  It also spells out in detail the rights and
obligations of the parties up to the date of completion, when it will be replaced
by the Assignment.  It is usually preceded by a preliminary agreement which
sets out the salient points of the agreement for sale and purchase.  The
agreement for sale and purchase is sometimes called a "formal" agreement
when compared with the preliminary agreement, and we use the abbreviation
“formal ASP” in this report to refer to the agreement for sale and purchase.

Authorised Person

The architect, engineer, surveyor or other professional person in charge of a
development project.  The Building Authority keeps a register of all persons
who are qualified to be Authorised Persons pursuant to section 3 of the
Buildings Ordinance (Cap 123).

Certificate of Compliance

A certificate to the effect that certain conditions in the Government Lease or
Conditions of Grant have been complied with.

Completion

This can mean both "Legal Completion" and "Construction Completion".  See
below for the meanings of these two terms.

Completion Certificate

A Completion Certificate is issued in place of an Occupation Permit for flats in
the Housing Authority's Home Ownership Scheme.
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Consent Scheme

The Consent Scheme applies to the development of lots where the
Government Leases stipulate that the prior consent of the Director of Lands
must be obtained before the sale or other disposal of uncompleted units to a
purchaser can be made.  It also covers situations where an Exclusion Order
made under the Landlord and Tenant (Consolidation) Ordinance (Cap 7)
contains clauses prohibiting the owners from entering into agreements for the
sale of uncompleted units without the Director of Lands' prior consent.

The Consent Scheme previously administered by the Registrar General (Land
Officer) is now the responsibility of the Legal Advisory and Conveyancing
Office of the Lands Department following the dissolution of the Registrar
General's Department and the transfer of its various functions to other
Government officers.  The rules for granting consent are set out in Legal
Advisory and Conveyancing Office Circular Memoranda issued from time to
time by the Director of Lands (or Land Office Circular Memoranda previously
issued by the Registrar General).  The conditions for granting consent can
therefore be varied to meet changing needs to protect purchasers of
uncompleted units.

Consent to Assign

The Government will issue a Consent to Assign to a developer who wishes to
sell units with an Occupation Permit but not a Certificate of Compliance.

Construction Completion

The completion of the construction of the flats in a development.

Confirmor

If an uncompleted flat is re-sold to sub-purchasers before the legal completion
of the original sale, all sub-vendors will sign in the capacity as "confirmors" in
the Assignment.  The legal interests in the flat will pass from the developer
direct to the sub-purchaser at the end of the chain.

Developer

An individual or company engaged in property development.  For the
purposes of this report, a developer includes someone buying from the
developer at the first sale of completed residential properties involving strata
title.
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Deed of Mutual Covenant

The legal document which contains the agreement among the individual flat-
owners relating to the use, maintenance, repair, insurance, payment of
outgoings, management, etc, of a building divided into flats.

Defect Liability Period

The period during which developers will make good any patent defects in the
property and its installation.  In the Consent Scheme, it usually lasts six
months from the completion of sale and purchase (namely, execution of the
Assignment).

Exempted Houses

Houses which are exempted under the Buildings Ordinance (Application to
the New Territories) Ordinance (Cap 121).  Under section 5 of Cap 121,
exemption from the application of the Buildings Ordinance is granted in
respect of building works in the New Territories for the erection of a building
for non-industrial purposes, community use, or agricultural purposes, or for
the replacement of a temporary structure.

Flats

See "Units".

Government Lease

Also known as "Land Lease" or "Crown Lease".  This is the legal document
by which the Government grants the use of land to others for a stated period
in return for payment of a premium and/or land rent.

Legal Completion

The final stage of the conveyancing process at which the Assignment is
executed by the parties, all the purchase moneys are paid, and the purchaser
obtains the legal ownership and usually vacant possession of the property.

Memorandum for Sale

See "Preliminary Agreement".
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Mortgage

To borrow money (usually from a bank) on the security of landed property.  It
takes the form of an "equitable mortgage" if the security is an uncompleted
unit.  Where the security is a completed unit, it will take the form of a "legal
charge".

Non-Consent Scheme

The Non-Consent Scheme refers to property developments where there are
no lease conditions stipulating that the prior consent of the Director of Lands
is required for the sale of uncompleted units.  In these cases, if the same
solicitor acts for both the vendor and purchasers, the solicitor is required to
comply with Rule 5C of the Solicitors (Practice) Rules and other Practice
Directions issued by the Law Society of Hong Kong and to use a standard
form of Agreement for Sale and Purchase which closely follows that used in
the Consent Scheme.

Occupation Permit

The permit issued by the Building Authority under section 21 of the Buildings
Ordinance (Cap 123) allowing the occupation of a newly-erected building.

Preliminary Agreement

This is also called the "Provisional Agreement" or the "Memorandum for Sale".
It is usually the first agreement entered into between parties to a property
transaction.  Its main purpose is to spell out the salient points of the
transaction in a preliminary way.  It will be replaced by a formal Agreement
for Sale and Purchase to be executed subsequently.

Provisional Agreement

See "Preliminary Agreement".

Purchaser

In this report, "purchaser" means any buyer of a completed unit.

Rescind

To cancel a contract.
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Rescission

The act of cancelling a contract.

Sales Brochure

Any publicity material issued by developers giving sales information about
flats to be put up for sale.  It usually takes the form of sales brochures and
price lists.

Units

This is used interchangeably with "flats" in this report.  In a multi-storey
building, the building is divided into a number of units, each of which under
the Deed of Mutual Covenant owns a specified number of the "undivided"
shares of the land on which the development stands.

Uncompleted Units

Units for which the Occupation Permit has yet to be issued by the Building
Authority.
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Annex I

List of those who made submissions on the Consultation
Paper on Local Completed Residential Properties

1. Buildings Department (Director of Buildings)
2. Chinese General Chamber of Commerce
3. Chinese University of Hong Kong, Faculty of Business Administration
4. City University of Hong Kong, Department of Building and Construction
5. Consumer Council
6. Democratic Alliance for Betterment of Hong Kong
7. Democratic Party
8. DTC Association (Hong Kong Association of Restricted Licence Banks

and Deposit-taking Companies)
9. Estate Agents Authority
10. Mr Andy Fong
11. Government Property Agency (Government Property Administrator)
12. Hong Kong Association of Banks
13. Hong Kong Association of Property Management Companies
14. Hong Kong Bar Association
15. Hong Kong Chamber of Professional Property Consultants Ltd
16. Hong Kong Construction Association Ltd
17. Hong Kong General Chamber of Commerce
18. Hong Kong Housing Authority / Housing Department (Director of

Housing)
19. Hong Kong Housing Society
20. Hong Kong Institute of Housing
21. Hong Kong Institute of Real Estate Administration
22. Hong Kong Institute of Surveyors
23. Hong Kong Real Estate Agencies General Association
24. Hong Kong Polytechnic University, Department of Building and Real

Estate
25. Housing Bureau (Secretary for Housing)
26. Mr KONG Ha
27. Mr Kevin L H KWONG (member of Tsuen Wan District Council)
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28. Land Registry (Land Registrar)
29. Lands Department (Director of Lands)
30. Law Council of Australia (The Property Law Committee of the General

Practice Section)
31. Law Society of Hong Kong (Property Committee)
32. New Territories Estate Agency Association
33. Planning and Lands Bureau (Secretary for Planning and Lands)
34. Property Agencies Association Ltd
35. Rating and Valuation Department
36. Real Estate Developers Association of Hong Kong
37. Society of Hong Kong Real Estate Agents Ltd
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Annex II

Relevant text of Legal Advisory Conveyancing Office
Circular Memorandum No 40

(Reproduced by permission of the Legal Advisory
and Conveyancing Office Lands Department)

Lands Department Consent Scheme for
Sale of Units in Uncompleted Private Residential Developments

(Excluding Private Sector Participation Scheme,
Sandwich Class Housing Scheme and Flat for Sale Scheme)

The Lands Department Consent Scheme was introduced by the Government
in 1961.  The current purposes of the Consent Scheme are:

(i) to allow for the entry into agreements for sale and purchase of flats in
uncompleted developments, ensuring that arrangements are in place for
the completion of the construction of those flats;

(ii) to provide for fair practice in the sale and purchase of uncompleted units
in developments; and

(iii) to give effect to Government policy in promoting a healthy property
market.

2. Under the Scheme, if the Government Grant so requires, the developer must
apply to the Director of Lands (“the Director”) for his consent if he wants to sell the
units in an uncompleted development before a Certificate of Compliance is issued. In
order to obtain the Director’s consent, the developer, through a solicitor who submits
the application on his behalf, must satisfy all the requirements imposed by the
Director (previously the Registrar General (Land Officer)).  These requirements
have been set out in a number of Land Office Circular Memoranda and Legal
Advisory and Conveyancing Office Circular Memoranda.

3. As the social and economic environment has changed over time, and in
response to changes in Government policies and recommendations made by
community organizations (such as the Law Society, Real Estate Developers’
Association and the Consumer Council), such requirements have from time to time
been revised. Circular Memoranda were revised or cancelled and new ones were
issued.  Solicitors for the developers have to refer to different Circular Memoranda
for the up-to-date instructions and may find it confusing as to which instructions still
prevail today.  This has occasionally led to them experiencing difficulties resulting in
delay in their complying with the procedures in order to obtain the Director’s consent.
To improve efficiency, it has been decided to issue a single Circular Memorandum to
cover all the current instructions still in force so that the legal profession and their
developer clients will have a handy reference for the current rules of the Scheme.
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4 The purpose of this Circular Memorandum is to consolidate all the prevailing
rules and instructions currently governing the Lands Department Consent Scheme in
relation to the sale of units in uncompleted private residential developments
(excluding the Private Sector Participation Scheme (“PSPS”), Sandwich Class
Housing Scheme and Flat for Sale Scheme).  Where appropriate, the wording of
Circular Memoranda replaced by this Circular Memorandum has been amended to
assist in an easier understanding of the current prevailing rules and instructions.
The current rules and instructions are contained in the Annex to this Memorandum.
Separate consolidated Circular Memoranda will be issued in due course for sales of
units in subsidized housing and commercial developments and for approval of Deeds
of Mutual Covenant.

5 Inevitably, the rules and instructions cannot be exhaustive. I wish to
emphasize that the Director may in individual cases impose such other or varied
conditions as he may deem appropriate depending on the exact nature and
circumstances of the many and, sometimes, complex developments involved, while
at the same time bearing in mind the objectives of the Scheme.  However, this
Circular forms the essential framework on which consents will be issued.

6 The rules contained in this Circular Memorandum will, as has been done in
the past, be reviewed from time to time.  Consolidating Circular Memoranda will
then be issued and the relevant files on Lands Department website
www.info.gov.hk/landsd/ will be updated.  Every effort will be made, as with this
Memorandum, to issue these Memoranda in a user-friendly format.

7 The Land Office Circular Memoranda and Legal Advisory and Conveyancing
Office Circular Memoranda for the Lands Department Consent Scheme specified
below in so far as they relate to sale of units in uncompleted private residential
developments (excluding PSPS, Sandwich Class Housing Scheme and Flat for Sale
Scheme) are hereby replaced by this Memorandum :-
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LOCM 7
LOCM 16
LOCM 17
LOCM 19
LOCM 21
LOCM 23
LOCM 26
LOCM 35
LOCM 45
LOCM 48
LOCM 55
LOCM 57
LOCM 63
LOCM 66
LOCM 79
LOCM 83
LOCM 84
LOCM 88
LOCM 97
LOCM 100
LOCM 101

3

LACO CM 1
LACO CM 1B
LACO CM 2
LACO CM 3
LACO CM 7
LACO CM 7A
LACO CM 7B
LACO CM 7C
LACO CM 8
LACO CM 10
LACO CM 14
LACO CM 15
LACO CM 16
LACO CM 17
LACO CM 19

LACO CM 20
LACO CM 24
LACO CM 25
LACO CM 26
LACO CM 26A
LACO CM 27
LACO CM 29
LACO CM 30
LACO CM 30A
LACO CM 30B
LACO CM 31
LACO CM 35
LACO CM 36
LACO CM 38
LACO CM 39
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(Relevant text of Appendix XII to LACO Circular Memorandum No 40)

Information To Be Incorporated In A Sales Brochure

1. Introduction

General description of development; the identity of the intended manager, if
known.

2. Location Plan

Including up-dated information on prominent environmental features in the
vicinity, e.g. public park, swimming pool, refuse collection point etc.; intended
user of surrounding areas, if known.

3. Layout Plan Drawn to Scale

Including communal facilities (and their completion dates if possible);
undeveloped land and its intended use within the boundary of the
development; the scale used.

4. Salient Points of Government Lease

Including lot number; lease term; user restrictions on the lot; onerous lease
conditions (if any) which would restrict purchasers’ usual legal rights.

5. Detailed Plan of a Typical Floor

Showing all principal external dimensions of the unit; external dimensions of
individual compartments in each unit; the scale used, a note informing
prospective purchasers (i) the internal areas of units on upper floors will
generally be slightly larger than lower floors due to the reducing thickness of
structural walls on upper floors (ii) if there are special fittings/features affecting
the enjoyment of the owner of a unit (e.g. exposed pipes) (the location of such
special fittings/features should be specified).

In case there is any non-typical floor, a separate floor plan should be shown.

6. Schedule of Flat Size

Indicating size of each unit in standard saleable area (Appendix A), areas of
bay windows, roofs, flat roofs and open yards (if any) should be specified
separately.

7. Fittings and Finishes

Refer to Appendix B.

8. Anticipated Completion Date of the Building
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9. Salient Points of DMC

Including definition of common areas; terms of appointment of Manager;
principle/basis of fixing management fee; management fee deposit; a note
informing prospective purchasers that a full script of the DMC is available
upon request.

10. Carpark

Specify the location, number and the minimum dimensions of the carparks.

11. Miscellaneous Payments upon Delivery of Unit

Including debris removal deposit, reimbursement to vendor for
water/electricity/gas deposit (inform purchasers of the obligation to pay such
fees even though the exact amount is unknown)

12. Date of Printing of Sales Brochure

13. Names of Contractors and other Authorized Persons

14. Maintenance of Slopes

If the Government Grant requires the owners to maintain at their expense any
slopes within and/or outside the lot, a note informing prospective purchasers
of such requirement and that under the Deed of Mutual Covenant the
Manager is to be given full authority by all the owners to carry out the
necessary slope maintenance works in accordance with all guidelines issued
from time to time by the appropriate government department and each owner
will be obliged to make contributions towards the costs of such works. A plan
showing the slopes and any retaining walls or other related structures already
constructed or to be constructed within and/or outside the lot should be
included in the sales brochure.

15. Cashier Order

The sales brochure should contain a prominent statement that the cashier
orders tendered by applicants at the time of registration will be encashed and
the proceeds thereof held or refunded by the stakeholders without interest.

16. Cancellation Agreement

The sales brochure should contain a prominent statement that in the event of
the vendor, at the request of the purchaser, agreeing (at his own discretion) to
cancel the sale and purchase or the obligations of the purchaser thereunder,
the vendor will retain the sum of 5% of the total purchase price of the unit (and
any parking space) in addition to payment by the purchaser of all legal costs,
charges or disbursements (including stamp duty, if any) incurred by the
vendor in connection with the cancellation of the sale and purchase.
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A Recommended List Of Fittings And Finishes In A Development

EXTERIOR

External Walls

The type of external finishes

Windows

The material of the frames and glass

Bay Windows

The material and windowsill finishes of the bay windows

Planter

The type of finishes of the planters

Verandah/Balcony

The type of finishes and whether the verandah/balcony is covered or not

Drying Facilities for Clothing

The type and material of the drying facilities for clothing

INTERIOR FINISHES

Lobbies

The type of wall, floor and ceiling finishes in the lobbies

Internal Walls and Ceilings

The type of bedroom and living/dining room wall and ceiling finishes

Floors

The material of the floor and skirting of the bedrooms and the living/dining rooms

Bathroom

The type of wall, floor, and ceiling finishes and whether the wall finishes run up to the
ceiling

Kitchen

The type of wall, floor, ceiling, and cooking bench finishes and whether the wall
finishes run up to the ceiling
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INTERIOR FITTINGS

Doors

The material, finishes and accessories of the doors (especially the entrance door to
each individual unit)

Bathroom

The type and material of the fittings and equipment in the bathroom; the water supply
system; bathing facilities i.e. shower or bath tub and size of bath tub if applicable

Kitchen

The material of the sink unit; the water supply system; the material and finishes of
the kitchen cabinets; the type of all other fittings and equipment in the kitchen

Bedroom

The type and material of all the fittings (such as wardrobes) in the bedroom

Telephone and Aerials

The locations and number of such utilities

Electricity

Details of the fittings including safety devices, concealed or exposed conduits, the
location and number of power points, sockets, air-conditioner points etc.

Gas/Electricity Supply

The type, system and location of the gas/electricity supply

Washing Machine Connection Point

The location and design of the washing machine connection point

Water Supply & Pipes

The material of the water pipes, whether they are concealed or exposed and whether
hot water is available etc.

SECURITY FACILITIES

A description of security services including details of all built-in provisions and their
locations
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MISCELLANEOUS

Lifts

The country of origin/brand name of the lifts and whether the lifts serve all floors

Letter Box

The letter box material

Refuse Collection

The means of refuse collection, location of refuse room etc.

Water/Electricity/Gas Meters

The location of the meters and whether there are separate or communal meters of
individual apartments

N.B.

(1) If the country of origin/brand name is mentioned, the developer should
undertake that materials of comparable quality will be used if the intended
source becomes unavailable.

(2) Mock-up units of accurate size and structural layout should be set up
wherever possible.
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(Text of Appendices XIII and XIV to LACO Circular Memorandum No 40)

Appendix XIII

Information To Be Incorporated In A Price List

1. Price of individual units

2. Purchase procedure

3. Payment terms

4. Responsibility for legal fees

5. Administration charges for execution of any documents

6. Instalment payment methods and interest rates in case of restricted choice of
mortgage

7. Number of units available for sale
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Appendix XIV

Information To Be Disclosed Upon Request

1. Charges for conveyancing and mortgage, stamp duties

2. A complete set of up-dated layout plans (if any) and building plans as
approved by the Building Authority under the Buildings Ordinance

3. Full script of the form of DMC as approved by LACO
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Annex III

Text of the Legal Information Form published by
 the Law Society of England and Wales

(Reproduced by permission of the Law Society of England and Wales)

Using this form:
1 This form is part of the TransAction 2000 protocol published by the Law

society of England and Wales. It may be reproduced by any means by a
solicitor or a licensed conveyancer.

2 The form should be completed in plain, non-technical language.
3 The information given on the form should wherever possible be

complete, and should not refer to any other document.
4 If not selling a flat, use the TransAction 2000 form for houses, not this

form.

These are the details of the terms on which you may make an offer to buy the
flat identified above.

The seller’s solicitors, who prepared this form, are:
... [contact details]

Please note:
• this is only a summary of the main terms. A brief document cannot explain

everything which is relevant: you should take legal advice.
• unless expressly mentioned, the information does not extend to any

neighbouring property.
• much of the information comes from details supplied by the seller,

statutory authorities and utility companies. They are responsible for the
accuracy of it. Circumstances may have changed since the information
was supplied.

• you should not sign a contract which commits you to buy without
consulting your solicitor or licensed conveyancer.

• the seller's lawyer cannot normally also act on your behalf.
• you should inspect the property before making an offer to buy it.
• these details do not give you information about the state of repair and

physical condition of the property; for that, you should inspect the property
and consult a surveyor.

• before offering to buy the flat, you should make sure that any borrowing
you will need will be readily available, subject to satisfactory valuation.
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THE PROPERTY
Type of ownership
1 The flat is sold leasehold.

Rights of way
2 No/the following arrangements apply concerning rights of
way
...

Services
3 No/the following arrangements apply concerning water,
drainage, gas and electricity services ...

Furniture and fittings
4 The sale includes the furniture and fittings listed on the
attached list.  The seller may agree to include other items
or to sell them separately.

LEASE TERMS
Details of lease
5 The lease contains a detailed code of obligations for the
ownership of the flat. The main details are given here, but
there are other detailed requirements on which you should
seek legal advice.

Length of lease
6 The lease runs until ... .

EXPENSES
Rent
7 A rent of £ ... a year is payable to the landlord, by
quarterly instalments. The amount of rent increases to £ ...
a year in ... .

Other payments
8 In addition, you must pay:
• first, your proportion of the insurance premium covering
the whole building,
• secondly, a service charge which is a proportion of the
cost of management, cleaning, decorating and repairing
costs, which relate to the common parts used by the
occupiers of more than one flat and the structure of the
building.

Insurance
9 The last annual charge for insurance was £ ... .

Service charge
10  For the last three years, the service charges were £ ...,
£ ... and £ ... . The seller does not know of any plans for
major future expenditure other than ... . The landlord/
management company holds a reserve fund for major
expenses, for which there is a contribution.

For both rights of way
and services, give
details of (a) rights
enjoyed and rights to
which the flat is
subject and (b)
financial
responsibilities

Attach list of fixtures,
fittings and contents
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REPAIRS ETC
Outside repairs and decorations, and cost
11

Inside repairs and decorations
12

Rights of entry for repair
13 You have a right to enter other parts of the building for
the purpose of repairing the flat, and you must allow others
to enter the flat to repair other parts of the building.

Restrictions on use
14 No/the following existing restrictions apply ... . The seller
requires the following new restrictions ...

MANAGEMENT
Company membership
15 The landlord/management company comprises the
leaseholders of all the flats. You will become a member
when you become owner of the flat, and must relinquish
membership when you part with the flat. The company has
limited liability, which means that you are not liable to
contribute anything/more than a nominal sum towards its
debts, although you may also have liabilities under the
lease.

Running the company
16 Like any other company, it is run by a board of directors
elected by the members. It must prepare accounts and hold
meetings as appropriate. The regulations for running the
company are its ‘memorandum and articles’. The seller’s
solicitors hold a copy.

PLANNING
Planning consent
17 The documents do not show any dispute relating to
planning consent. Approved plans are normally only
available at the local planning office.

Authorised use
18 The authorised use of the property is as a single private
dwelling, without special restrictions.

GENERAL
Disputes
19 The seller knows of no disputes about this or
neighbouring property other than ...

Notices
20 The seller has neither sent nor received any letters or
notices affecting the property or neighbouring property other
than ...

Give details of
internal and external
repairing and
decorating
obligations

Relevant lease terms
and restrictive
covenants affecting
the reversion

Amend if necessary to
explain planning
queries

Amend as appro-
priate to explain
conditions, eg
occupation by the
elderly
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Expenses
21 Nothing has to be paid by the owner of the flat other than
taxes, amounts for electricity, gas and water and payments
under the lease.

PROCEDURE
Formal contract
22 The formal contract will be based on a draft document
already prepared by the seller’s solicitors. You and the
seller will each sign an identical copy. When they are
exchanged, the contract will be binding on both of you.

Purchase price
23  The purchase price must be agreed between you and
the seller. This must be done before contracts can be
exchanged.

Property to be vacant and free from mortgages
24 The seller will agree to vacate the flat and hand it over to
you empty when the purchase is completed. Any mortgage
which the seller now has on the flat will by then be repaid
and cancelled.

Deposit
25 On exchange of contracts, you must pay a deposit. This
is normally 10 per cent of the agreed purchase price, but
the seller may agree to a smaller amount. If you fail to
complete the purchase, you may lose the deposit, and you
may also be liable to compensate the seller for losses
incurred.

Other terms
25 The contract is a technical document and will contain
detailed provisions regulating the conveyancing process
and dealing with possible contingencies.

STAMP DUTY
26 You will be liable to pay stamp duty, which is a form of
tax collected by the Inland Revenue. There is a sliding scale,
and the amount due depends on the price of the property
and the rent payable under the lease. Your solicitor will be
able to tell you how much you will have to pay.

Amend if there are
additional Payments
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Documents held by the seller’s solicitor

copy lease

receipt for last payment of rent due

receipts for all service charge payments during the last three years

memorandum and articles of the landlord/management company

seller’s share or membership certificate

company’s accounts for the last three years

copy insurance policy covering the building and copy receipt for 
payment of the last premium due

copy of all regulations made by the landlord or management company 
and still in force

draft contract

office copies of the register dated:

epitome(s) or abstract(s) of title, showing all covenants and easements

seller’s property information form

local search(es) and accompanying dated:
enquiries

the following specialised searches:
dated:
dated:
dated:

copies of planning consents

NHBC, Foundation 15 or Newbuild guarantee

guarantee, and specification, for work (specify)

other documents (specify)
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Annex IV

Text of the Ontario Seller Property Information Statement

(Reproduced by permission of the Ontario Real Estate Association)

Ontario Real Estate Association
SELLER PROPERTY INFORMATION STATEMENT – RESIDENTIAL

(FOR USE IN THE PROVINCE OF ONTARIO)

ANSWERS MUST BE COMPLETE AND ACCURATE   This statement is
designed in part to protect Sellers by establishing that correct information
concerning the property is being provided to buyers.  All of the information
contained herein is provided by the Sellers to the broker/sales representative.
Any person who is in receipt of and utilizes this Statement acknowledges and
agrees that the information is being provided for information purposes
only and is not a warranty as to the matters recited hereinafter even if
attached to an Agreement of Purchase and Sale.  The broker/sales
representative shall not be held responsible for the accuracy of any
information contained herein.

BUYERS MUST STILL MAKE THEIR OWN ENQUIRIES   Buyers must still
make their own enquiries notwithstanding the information contained on this
statement.  Each question and answer must be considered and where
necessary, keeping in mind that the Sellers' knowledge of the property may be
incomplete, additional information can be requested from the Sellers or from
an independent source such as the municipality.  Buyers can hire an
independent inspector to examine the property to determine whether defects
exist and to provide an estimate of the cost of repairing problems that have
been identified.

PROPERTY:
SELLER(S):

SELLER(S) TO INITIAL
EACH APPLICABLE BOX

GENERAL: Yes No Unknown Not
applicable

1. (a) I have owned the property for …. years.
(b) I have occupied the property

from ………. to ……….
2. Does any other party have an ownership,

spousal, or other interest in the property?
3. Is the property subject to first right of

refusal, option, lease, rental agreement
or other listing?
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4. If the Seller owns adjoining land, has a
consent to sever been obtained within
the last 2 years?

5. Are there any encroachments, registered
easements, or rights-of-way?

6. (a) Is there a plan of Survey?  Date of
survey ……….

(b) Does the survey show the current
location of all buildings, improvements,
easements, encroachments and rights-
of-way?

7. What is the zoning on the subject
property? ……………….

8. Does the subject property comply with
the zoning?
If not, is it legal non-conforming? ………

9. Are there any applications for rezoning in
your area?

10. Are there any restrictive covenants that
run with the land?

11. Are there any drainage restrictions?
12. Are there any local levies or unusual

taxes being charged at the present time
or contemplated?
If so, at what cost? ……  Expiry date …

13. Have you received any notice, claim,
work order or deficiency notice affecting
the property from any person or any
public body?

14. Are there any public projects planned for
the immediate area?
Eg: road widenings, new highways,
expropriations etc.

15. (a) Are there any current or pending
Heritage designations for the property?

(b) Is the property in an area designated as
Heritage?

16. Are there any conditional sales contracts,
leases, or service contracts? eg: furnace,
alarm system, etc.
Are they assignable or will they be
discharged? …………..

17. Are there any defects in any appliances
or equipment included with the property?
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18. Do you know the approximate age of the
building(s)?  Age …………………. Any
additions: Age …………………

19. Are there any past or pending claims
under the Ontario New Home Warranty
Program?
ONHWP Registration Number ……….

20. Will the sale of this property be subject to
GST?

WATER SUPPLY AND WASTE DISPOSAL:
1. (a) What is your water source?

 Municipal   Drilled   Bored
 Dug   Lake   Community
 Shared   Other ……….

Yes No Unknown Not
applicable

(b) If your water source is Community/
Shared, is there a transferrable written
agreement?

(c) Are you aware of any problem re:
quantity of water?

(d) Are you aware of any problems re:
quality of water?

(e) Do you have any water treatment
devices? ………………..

(f) Is your water system operable year
round?

2. (a) What kind of sewage disposal system
services the property? ………………….

(b) Are you aware of any problems with the
septic system? …………………………...

(c) What documentation for the septic
system is available?

 Use Permit   Location Sketch
 Maintenance Records  Age of

system ………………….

ENVIRONMENTAL:
1. Are you aware of possible environmental

problems or soil contamination of any
kind on your property or in the immediate
area? Eg: toxic waste, underground
gasoline or fuel tanks etc.

Yes No Unknown Not
applicable

2. Are there any existing or proposed waste
dumps, disposal sites or land fills in the
immediate area?
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3. Are there any pending real estate
developments or projects in the
neighbourhood?

4. Is the lot subject to flooding?
5. Is the property under the jurisdiction of

any Conservation Authority or
Commission?

ADDITIONAL COMMENTS :

STRUCTURAL: Yes No Unknown Not
applicable

1. Are you aware of any structural
problems?

2. (a) Have you made any renovations,
additions or improvements to the
property?

(b) Was a building permit obtained?
(c) Has the final building inspection been

approved or has a final occupancy permit
been obtained?

3. To the best of your knowledge have the
building(s) ever contained
ureaformaldehyde insulation?

4. (a) Are you aware of any deficiencies or
non-compliance with the Ontario Fire
Code?

(b) Is your property equipped with
operational smoke detectors?

(c) Is the property equipped with operational
carbon monoxide detectors?

5. Is the woodstove(s) / chimney(s) /
fireplace(s) in working order?

6. Are you aware of any problems with the
central air conditioning or heating
system?
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7. Are you aware of any moisture and / or
water problems in the basement or crawl
space?

8. Are you aware of any damage due to
wind, fire, water, insects, termites,
rodents, pets or wood rot?

9. Are you aware of any roof leakage or
unrepaired damage?  Age of roof
covering if known ………………………..

10. Are you aware of any problems with the
electrical system?
Type of wiring:  copper   aluminium

 other ……….

11. Are you aware of any problems with the
plumbing system?

12. Is there any lead or galvanized metal
plumbing on the property?

13. What is under the carpeting? …………….
14. Are you aware of any problems with the

swimming pool, hot tub or whirlpool
bathtub?

15. Is the outdoor lawn sprinkler system in
working order?

16. Is there a home inspection report
available?  Date of report ………………

CONDOMINIUMS: Yes No Unknown Not
applicable

1. Are there any special assessments
approved or proposed?

2. Are there any pending rule or by-law
amendments which may alter or restrict
the uses of the property?

3. Is the condominium registered?
4. Parking: Number of Spaces ……….

 Owned   Exclusive Use   Leased
or Licensed
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RENTAL INFORMATION:
 APPLICABLE    NOT APPLICABLE

Yes No Unknown Not
applicable

1. To the best of your knowledge are the
current rents legal?
If no, explain ……………………………….
RENTAL SCHEDULE APARTMENT APARTMENT

TENANTS NAME
CURRENT RENT
ARE ANY RENTS IN DEFAULT?
DATE OF LAST INCREASE
AMOUNT OF DEPOSIT HELD
EXPIRY OF LEASE (IF ANY)
RENTAL INCLUSIONS
(ATTACH SEPARATE RENTAL SCHEDULE IF MORE THAN 2 UNITS)

ADDITIONAL COMMENTS:

For the purposes of this Seller Property Information Statement, a "Seller"
includes a vendor, a landlord, or a prospective vendor or landlord and a
"buyer" includes a purchaser, a tenant, or a prospective purchaser or tenant.

THE SELLERS STATE THAT THE ABOVE INFORMATION IS TRUE, BASED
ON THEIR CURRENT ACTUAL KNOWLEDGE AS OF THE DATE BELOW.
ANY IMPORTANT CHANGES TO THIS INFORMATION KNOWN TO THE
SELLERS WILL BE DISCLOSED BY THE SELLERS PRIOR TO CLOSING.
THE SELLERS HEREBY AUTHORIZE THAT A COPY OF THIS SELLER
PROPERTY INFORMATION STATEMENT BE DELIVERED BY THEIR
AGENT OR REPRESENTATIVE TO PROSPECTIVE BUYERS OR THEIR
AGENTS OR REPRESENTATIVES. THE SELLERS HEREBY
ACKNOWLEDGE RECEIPT OF A TRUE COPY OF THIS STATEMENT.
NOTE: SELLERS ARE RESPONSIBLE FOR THE ACCURACY OF ALL
ANSWERS.

Date
(Seller)

Date
(Seller)

I acknowledge that the information provided herein is not warranted and
hereby acknowledge receipt of a copy of the above information.
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Date
(Buyer or Authorized Representative)

Date
(Buyer)


