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Chapter 1 
 
Introduction 
 
_______________ 
 
 
 
1.01 The Law Reform Commission of Hong Kong was established by 
the Governor-in-Counsel in January 1980.  The Commission reports on such 
matters as the Attorney General or the Chief Justice refers to it. 
 
 
Terms of Reference: 
 
1.02 On 14th September 1990, the Attorney General and the Chief 
Justice referred the following topic to the Commission:- 
 

"(1) To review the law and practice relating to the insolvency 
of both individuals and bodies corporate in Hong Kong, 
and in particular - 

 
(a) the provisions of the Bankruptcy Ordinance, 

Chapter 6, in their application both to business and 
non-business debtors; and 

 
(b) the winding-up provisions of the Companies 

Ordinance, Chapter 32 
 

taking into account existing and proposed legislation in other 
jurisdictions, and in particular the UK Insolvency Act 1986 and 
Chapter 11 of the U.S. Bankruptcy Code, and to consider what 
reforms are necessary or desirable. 

 
(2) To submit an early interim report on - 

 
(a) such changes in the Bankruptcy Ordinance as are 

considered to be required for simplifying 
bankruptcy procedures, and 

 
(b) any other aspects of insolvency law or practice 

which the Commission considers should be 
introduced in advance of the Commission's final 
report." 

 
1.03 This document only deals with part (2) of the reference. 
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1.04 The sub-committee is chaired by Judge Edward L.G. Tyler, 
formerly Professor and Head of the Department of Professional Legal 
Education at the University of Hong Kong and now a Judge of the District 
Court and member of the Law Reform Commission.  The other members of 
the sub-committee are:- 
 

Mr Mark Bradley, Solicitor, Deacons 
 
Mr Graham Cheng OBE JP, Chairman, Taching Petroleum Co 
Ltd 
 
Mr Cheung Wood-lun, Secretary, Hong Kong & Kowloon 
Cement & Concrete Construction Trade Workers 
 
Mr Nicholas Etches, Accountant, KPMG Peat Marwick 
 
Mr Stefan Gannon, Legal Adviser, Hong Kong Monetary 
Authority 
 
Mr Robin Hearder JP, Official Receiver 
 
Ms Barbara Martin, Solicitor, Carey & Lui 
 
Mr Michael Page, Senior Manager, Hong Kong & Shanghai 
Banking Corporation Ltd 
 
Mr Winston Poon, Barrister 
 
Mr lan Robinson, Accountant, Ernst & Young 

 
 
Summary of Work 
 
1.05 The sub-committee held its preliminary meeting on 12th 
November 1990 and has met more than forty times concentrating on the 
interim report on bankruptcy to which this document relates. 
 
1.06 Between March 1991 and June 1992 work on the interim report 
was delayed due to the sub-committee's involvement in discussions on the 
insolvency implications of the proposals for the introduction of a Central 
Clearing and Settlement System for The Stock Exchange of Hong Kong 
Limited.  This culminated in a meeting with the LegCo ad hoc group on the 
Securities (Clearing Houses) Bill 1992, which was subsequently enacted as 
the Securities (Clearing Houses) Ordinance (Cap 333). 
 
 
Method of Work 
 
1.07 The sub-committee has concentrated on consideration of 
aspects of the Bankruptcy Ordinance which the Official Receiver had 
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originally referred to as requiring amendment.  In addition to the Official 
Receiver's proposals the sub-committee received submissions on other 
aspects of the Bankruptcy Ordinance and some of these have been 
incorporated in this document. 
 
1.08 The Commission usually considers a report of a sub-committee 
before issuing a consultative document, if necessary.  In this case, however, a 
backlog of work in the Commission and the constraints of legislative 
timetabling has dictated that this consultative document is issued without the 
Commission having first considered it.  We would emphasise that this is not a 
report of the Law Reform Commission. 
 
1.09 This approach has certain advantages for the sub-committee as 
by the time the interim report is brought before the Commission it shall have 
taken account of submissions that are made on this document.  Submissions 
are particularly welcomed on the topics covered by this document but 
submissions on all other aspects of personal and corporate insolvency are 
also encouraged. 
 
1.10 The Bankruptcy Ordinance (Cap 6) is almost entirely based on 
the Bankruptcy Act of 1914 in England and Wales.  The Bankruptcy Act 1914 
was replaced in 1986 by the Insolvency Act, which was the result of a Report 
of the Review Committee on Insolvency Law and Practice under the 
Chairmanship of Sir Kenneth Cork.  The Report of the Review Committee is 
commonly referred to and is in this document referred to as the Cork Report.1  
In 1988 the Law Reform Commission of Australia published its Report on its 
General Insolvency Inquiry.  The Commissioner in charge of the reference 
was Mr Ron Harmer and the Report is commonly referred to and is in this 
document referred to as the Harmer Report.2  The Harmer Report has led to 
some amendments having recently been made to bankruptcy law in Australia 
under the Bankruptcy Amendment Act 1991 and to the new Corporations Law. 
 
1.11 The changes in the laws of bankruptcy and the different attitude 
towards bankruptcy, with greater emphasis on rehabilitation rather than 
punishment, brought out in the Cork and Harmer Reports makes it opportune 
for bankruptcy law to be reconsidered in Hong Kong.  While not ignoring other 
jurisdictions we have been influenced by the changes in both England and 
Wales and Australia and have sought to adapt them to the best advantage of 
Hong Kong.  We acknowledge that great weight has been given to the 
provisions of the Insolvency Act 1986. We view this as a positive approach as 
we see no advantage in ignoring the body of case law that is building up 
around the Act.  At the same time, we have "cherry picked" provisions from 
other jurisdictions when we have considered them to be more appropriate. 
 
1.12 The sub-committee has taken account of the socio-economic 
background of bankruptcy in Hong Kong and has considered the statistics 

                                            
1  "Insolvency Law and Practice"; Report of the Review Committee; United Kingdom, June 1982.  

CMnD 8558. 
2  Report No. 45, September 1988. 
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available through the Official Receiver's Office.3  The sub-committee has also 
considered the policy aspects of bankruptcy law.  Both the Cork and Harmer 
Reports have set out the general position and we do not need to repeat it for 
the purposes of this document.4 
 
1.13 Finally, we would point out that for convenience all references to 
the masculine gender are deemed to include the feminine gender and vice 
versa unless otherwise stated. 
 
 

                                            
3  See the statistics annexed at the back of this document. 
4  See the Cork Report, Chapter 1, and the Harmer Report, Chapters 1 and 2. 
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Chapter 2 
 
Grounds for presenting a bankruptcy petition 
 
__________________________________________________________ 
 
 
 
The Present Law 
 
2.01 When a debtor commits an act of bankruptcy it entitles a creditor 
to present a petition to the court for a receiving order to be made against the 
debtor for the protection of the debtor's estate.  The interpretation section of 
the Bankruptcy Ordinance defines "available act of bankruptcy" as "being any 
act of bankruptcy available for a bankruptcy petition at the date of the 
presentation of the petition on which the receiving order is made".5 
 
2.02 The Bankruptcy Ordinance sets out the ways in which a debtor 
can commit an act of bankruptcy.  Section 3(1) reads as follows:- 
 

"A debtor commits an act of bankruptcy in each of the following 
cases - 
 

(a) if in Hong Kong or elsewhere he makes a 
conveyance or assignment of his property to a 
trustee or trustees for the benefit of his creditors 
generally; 

 
(b) if in Hong Kong or elsewhere he makes a 

fraudulent conveyance, gift, delivery or transfer of 
his property or of any part thereof; 

 
(c) if in Hong Kong or elsewhere he makes any 

conveyance or transfer of his property or any part 
thereof, or creates any charge thereon, which 
would be void as a fraudulent preference if he 
were adjudged bankrupt; 

 
(d) if with intent to defeat or delay his creditors he 

does any of the following things, namely, departs 
out of Hong Kong, or being out of Hong Kong 
remains out of Hong Kong, or departs from his 
dwelling-house or usual place of business, or 
otherwise absents himself, or begins to keep 
house, or removes his property or any part thereof 
beyond the jurisdiction of the court; 

 
                                            
5  Bankruptcy Ordinance, section 2. 
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(e) if execution against him has been levied by seizure 
of his goods under process in an action, or 
proceedings in the court, and the goods have been 
either sold or held by the bailiff for 21 days; 

 
Provided that, where an interpleader summons has been 
taken out in regard to the goods seized, the time elapsing 
between the date at which the summons is taken out and 
the date on which proceedings on such summons are 
finally disposed of, settled or abandoned shall not be 
taken into account in calculating such period of 21 days; 

 
(f) if he files in the court a declaration of his inability to 

pay his debts or presents a bankruptcy petition 
against himself; 

 
(g) if a creditor has obtained a final judgment or final 

order against him for any amount, and execution 
thereon not having been stayed, has served on 
him in Hong Kong or, by leave of the court, 
elsewhere, a bankruptcy notice under the 
Ordinance, and he does not, within 7 days after 
service of the notice, in case the service is effected 
in Hong Kong, and in case the service is effected 
elsewhere, then within the time limit in that behalf 
by the order giving leave to effect the service, 
either comply with the requirements of the notice 
or satisfy the court that he has a counter-claim set 
off or cross demand which equals or exceeds the 
amount of the judgment debt or sum ordered to be 
paid, and which he would not set up in the action 
in which the judgment was obtained or the 
proceedings in which the order was obtained; 

 
(h) if the debtor gives notice to any of his creditors that 

he has suspended or that he is about to suspend 
payment of his debts." 

 
 
Discussion 
 
Abolition of Acts of Bankruptcy: 
 
2.03 The Official Receiver has proposed that Hong Kong should 
abolish acts of bankruptcy and replace them with provisions based on the 
Insolvency Act 1986.6 
 

                                            
6  Insolvency Act 1986, Part IX, sections 264 to 271 (in relation to creditors' petitions). 
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2.04 The Official Receiver proposes that a statutory demand need 
not issue out of the court and that both the form and rules in relation to the 
statutory demand as provided for in the Insolvency Act 1986 be adapted for 
use in Hong Kong.7  The Official Receiver has noted that the present form of 
petition will need to be examined and amended to take account of the 
recommended changes. 
 
2.05 The concept of acts of bankruptcy is a term of art which not only 
forms the basis on which a petition is grounded but which has other 
consequences within the Bankruptcy Ordinance.  If our recommendation to 
abolish acts of bankruptcy is followed it will necessitate changes to other parts 
of the Bankruptcy Ordinance, such as to the jurisdiction of the court 8 and to 
the doctrine of relation back.9  The concept of acts of bankruptcy has been 
described in the following terms:- 
 

"The commission by the bankrupt of at least one act of 
bankruptcy is the fact which gives the bankruptcy court 
jurisdiction to make a receiving order in respect of his estate and 
is to be treated as a statutory recognition of his insolvency.  
Such an act of bankruptcy must have been proved to have been 
committed within 3 months before the presentation of the 
petition [section 6(1)(c)], and any act so proved must be recited 
in the receiving order.  It is to the date of the first of such acts 
that the title of the trustee in bankruptcy relates back under 
[section 42]." 10 

 
2.06 The Cork Report recommended the complete abolition of the 
concept of acts of bankruptcy, commenting:- 
 

"Most of them [acts of bankruptcy] are obsolete or obsolescent; 
their abolition will greatly simplify and modernise the law of 
bankruptcy.  If the position is analyzed, it will be found that, with 
the exception of the debtor's failure to comply with a bankruptcy 
notice, none of them is needed in order to enable a creditor to 
present a bankruptcy petition in a proper case.  Every creditor 
who wishes to initiate insolvency proceedings against a debtor 
must allege and prove that he is a creditor and, except in the 
cases of future or contingent or prospective debts, this involves 
alleging and proving that the debtor has failed to pay a debt 
presently due to the applicant and not bona fide disputed on 
reasonable grounds.  Such failure on the part of a corporate 
debtor has always been sufficient to justify the conclusion that 
the debtor is insolvent and ought to be wound up." 11 

 

                                            
7  The Insolvency Rules 1986, rules 6.1 to 6.5. 
8  See Chapter 3. 
9  See Chapter 15. 
10  Williams and Muir Hunter on Bankruptcy, 19th edition, page 1. 
11  The Cork Report, paragraph 529. 
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2.07 There is already provision in Hong Kong under the Companies 
Ordinance for a statutory demand not grounded on a judgment debt.  The 
Companies Ordinance provision is closer to the terms of section 267 of the 
Insolvency Act 1986 than to the terms of section 3(1) of the Bankruptcy 
Ordinance.  Section 178(1) of the Companies Ordinance provides that :- 
 

"(1) A company shall be deemed to be unable to pay its 
debts - 

 
(a) if a creditor, by assignment or otherwise, to whom 

the company is indebted in a sum exceeding 
HK$5,000 then due, has served on the company, 
by leaving it at the registered office of the company, 
a demand under his hand requiring the company 
to pay the sum so due, and the company has for 3 
weeks thereafter neglected to pay the sum, or to 
secure or compound for it to the reasonable 
satisfaction of the creditor; or 

 
(b) if execution or other process issued on a judgment, 

decree or order of any court in favour of the 
creditor of a company is returned unsatisfied in 
whole or in part; or 

 
(c) if it is proved to the satisfaction of the court that the 

company is unable to pay its debts, and, in 
determining whether a company is unable to pay 
its debts, the court shall take into account the 
contingent and prospective liabilities of the 
company." 

 
2.08 In England and Wales, the Insolvency Act 1986, section 267(2), 
provides that a creditor's petition in bankruptcy may be presented to the court 
in respect of a debt or debts only if, at the time that the petition is presented:- 
 

"(a) the amount of the debt, or the aggregate amount of the 
debts, is equal to or exceeds the bankruptcy level, 

 
(b) the debt, or each of the debts, is for a liquidated sum 

payable to the petitioning creditor, or one or more of the 
petitioning creditors, either immediately or at some certain, 
future time, and is unsecured, 

 
(c) the debt, or each of the debts, is a debt which the debtor 

appears either to be unable to pay or to have no 
reasonable prospect of being able to pay, and 

 
(d) there is no outstanding application to set aside a statutory 

demand served (under section 268 below) in respect of 
the debt or any of the debts." 
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2.09 Section 268 of the Insolvency Act 1986 defines "inability to pay" 
in the following terms:- 
 

"(1) For the purposes of section 267(2)(c) the debtor appears 
to be unable to pay a debt if, but only if, the debt is 
payable immediately and either - 

 
(a) the petitioning creditor to whom the debt is owed 

has served on the debtor a demand (known as 
"the statutory demand") in the prescribed form 
requiring him to pay the debt or to secure or 
compound for it to the satisfaction of the creditor, 
at least 3 weeks have elapsed since the demand 
was served and the demand has been neither 
complied with nor set aside in accordance with the 
rules, or 

 
(b) execution or other process issued in respect of the 

debt on a judgment or order of any court in favour 
of the petitioning creditor, or one or more of the 
petitioning creditors to whom the debt is owed, has 
been returned unsatisfied in whole or in part. 

 
(2) For the purposes of section 267(2)(c) the debtor appears  

to have no reasonable prospect of being able to pay a 
debt if, but only if, the debt is not immediately payable 
and - 

 
(a) the petitioning creditor to whom it is owed has 

served on the debtor a demand (known as "the 
statutory demand") in the prescribed form requiring 
him to establish to the satisfaction of the creditor 
that there is a reasonable prospect that the debtor 
will be able to pay the debt when it falls due, 

 
(b) at least 3 weeks have elapsed since the demand 

was served, and 
 
(c) the demand has been neither complied with nor 

set aside in accordance with the rules." 
 
2.10 In addition to the provisions of the Insolvency Act 1986 we also 
looked at the law in other jurisdictions.  In particular, we were influenced by 
the Harmer Report in identifying the grounds on which a petition may be 
presented to the court.12 
 

                                            
12  The Harmer Report, paragraphs 365 to 368. 
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2.11  We agree with the Official Receiver and recommend that acts of 
bankruptcy should be abolished.  The situation in Hong Kong is much the 
same as that described in the Cork Report in that many of the acts of 
bankruptcy are never used.  There is a need to redefine the basis on which a 
petition can be presented with emphasis on the particular needs of Hong 
Kong.  We are not breaking new ground here but accept that the Cork and 
Harmer Reports have correctly identified that acts of bankruptcy are obsolete.  
We have been concerned with identifying the circumstances which should 
replace the existing acts of bankruptcy and in our discussions we have drawn 
on the Insolvency Act 1986 and the Harmer Report. 
 
2.12 We identified, however, that three of the present acts of 
bankruptcy that are still used in Hong Kong as grounds on which to base a 
petition.  These are the failure by a debtor to comply with the terms of a 
bankruptcy notice [statutory demand], the unsatisfied execution of a judgment 
debt, and the absconding debtor. 
 
 
Failure to comply with a Statutory Demand: 
 
2.13 The Harmer Report stated that 95 per cent of cases of acts of 
bankruptcy were achieved by the non-compliance of the debtor with a 
bankruptcy notice.13  We feel that this figure probably reflects the position in 
Hong Kong although there are no statistics available. 
 
2.14 The Harmer Report dealt in some depth with the advantages 
and disadvantages of whether a demand should be supported by a judgment.  
The principal advantages of not having a demand based on a judgment were 
summarised as being that it would simplify procedures, reduce the cost and 
time involved in fulfilling the present requirements and enable suspected 
insolvents to be flushed out and addressed at an earlier time than is possible 
under the existing procedure, with all of which we agree.  The Harmer Report 
felt that these advantages would be outweighed by instances where debtors 
fail, for whatever reason, to resist a statutory demand even though there may 
be a genuine dispute.  The Harmer Report added that the time and cost of 
first obtaining a judgment before issuing a bankruptcy notice would at least 
ensure that a debtor is given a fair opportunity to resist a claim.  The Harmer 
Report recommended that a statutory demand should be supported by a 
judgment debt.14 
 
2.15 We are inclined to give more weight to the advantages identified 
by the Harmer Report.  The concerns expressed in the Harmer Report do not 
seem to have been experienced under the Insolvency Act 1986 and the 
Companies Ordinance, both of which provide for a statutory demand that is 
not based on a judgment.  We are persuaded therefore that the immediacy of 
a demand not based on a judgment debt would be a potent weapon for 
creditors and recommend the introduction of a form of demand that would 

                                            
13  The Harmer Report, paragraph 360. 
14  The Harmer Report, paragraph 373. 
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require a debtor to pay the debt or to secure or compound for it within 21 days 
of service of the demand and the failure to satisfy such demand should be a 
ground for presenting a bankruptcy petition. 
 
2.16 We approve of the terms of the Insolvency Rules 1986, rule 
6.5(4), which provides that the court may set aside a demand if:- 
 

"(a) the debtor appears to have a counterclaim, set-off or 
cross demand which equals or exceeds the amount of the 
debt or debts specified in the statutory demand; or 

 
(b) the debt is disputed on grounds which appear to the court 

to be substantial; or 
 
(c) it appears that the creditor holds some security in respect 

of the debt claimed by the demand, and either rule 
6.1(5)15 is not complied with in respect of it, or the court is 
satisfied that the value of the security equals or exceeds 
the full amount of the debt; or 

 
(d) the court is satisfied, on other grounds, that the demand 

ought to be set aside." 
 
2.17 Cases where there is a dispute on the debt are usually dealt 
with on the hearing of a bankruptcy petition.  The Insolvency Rules 1986 
advance the hearing of a dispute based on the grounds set out in rule 6.5(4) 
to a time before the hearing of the petition.16  There is no evidence that the 
changes effected by the Insolvency Act 1986 have increased the amount of 
litigation about disputed debts and accordingly we recommend the adoption of 
rules 6.1 to 6.5 of the Insolvency Rules 1986. 
 
 
Unsatisfied Execution of a Judgment Debt: 
 
2.18 We have no difficulty in recommending that the unsatisfied 
execution of a judgment against the property of a debtor should also be an 
event on which a bankruptcy petition can be grounded. 
 
 
Absconding Debtors: 
 
2.19 We are aware that section 3(1)(d) of the Bankruptcy Ordinance 
is on of the provisions for acts of bankruptcy that is seldom used.  It provides, 
inter alia, that a debtor commits an act of bankruptcy if with intent to defeat or 
delay his creditors he departs out of Hong Kong, or being out of Hong Kong 
                                            
15  Rule 6.1(5) provides that if the creditor holds any security in respect of the debt the full amount 

of the debt shall be specified, but that the statutory demand shall specify the nature of the 
security and the value which the creditor puts on it as at the date of demand, and the amount of 
which payment is claimed by the demand shall be the full amount of the debt, less the amount 
specified as the value of the security. 

16  The Insolvency Rules 1986, rule 6.4. 



12 

remains out of Hong Kong.  We consider however that Hong Kong is in a 
special position in that, with the approach of 1997, there have been instances 
of individuals accumulating debts in Hong Kong who have no intention of 
repaying them in the knowledge that they are going to emigrate.  We 
understand that absconding is a common event and that credit card 
companies have been hit by debtors running up large bills against their credit 
cards and then leaving Hong Kong.  Another problem involves debtors 
removing assets to China overnight leaving their employees and creditors with 
no assets against which to claim.  We have even heard of an instance of a 
minority shareholder, who worked in the business, arriving for work one 
morning to find the premises stripped bare of stock and plant.  We also 
believe that the outward looking and international nature of Hong Kong 
reflected, for example, by the absence of exchange control regulations, leaves 
creditors in Hong Kong more exposed to the easy movement of all kinds of 
assets out of the territory by debtors who want to avoid their obligations. 
 
2.20 We therefore recommend that a petition may be presented in 
respect of a debt if at the time the petition is presented a debtor intends to 
depart or has departed out of Hong Kong knowing that a necessary 
consequence of his departing would be to defeat or delay his creditors 
notwithstanding that his absence from Hong Kong had nothing to do with his 
debts.  We believe that the adoption of this provision would encourage 
debtors to make arrangements to pay debts before leaving Hong Kong. 
 
 
Expediting the Presentation of the Petition: 
 
2.21 The Official Receiver has proposed, and we recommend, that 
the procedure for expediting the presentation of a petition under section 270 
of the Insolvency Act 1986 should be adopted.  This provides that the 3 weeks 
grace period given to a debtor under section 268(1)(a) of the Insolvency Act 
can be curtailed if there is a probability that the debtor's assets will be 
diminished during the grace period.  This provision should be helpful to a 
creditor who fears that a debtor is about to abscond with his assets. 
 
2.22 We appreciate that this recommendation will only be useful in 
certain circumstances but believe that it, and our recommendation on 
absconding debtors, would give creditors some assistance. 
 
 
Individual Voluntary Arrangements: 
 
2.23 We have considered the position of a debtor who defaults under 
a form of voluntary arrangement.  At present the only forms of voluntary 
arrangements available in Hong Kong are compositions and schemes of 
arrangement under section 20 of the Bankruptcy Ordinance but our 
recommendations on voluntary arrangements later in this document 
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recommend that a default by a debtor in his obligations under a voluntary 
arrangement should provide a ground on which a petition can be presented.17 
 
 
Recommendations 
 
 Acts of bankruptcy should be abolished. 
 
 A debtor should be deemed to be unable to pay his debts if he 

fails to comply with the terms of a statutory demand.  The 
statutory demand need not be based on a judgment and should 
require a debtor to pay the debt or to secure or compound for it 
within 21 days of service of the demand and the failure to satisfy 
such demand should be a ground for presenting a bankruptcy 
petition. 

 
 The court should be able to set aside a statutory demand if a 

debtor appears to have a counterclaim, set-off or cross demand 
which equals or exceeds the amount of the debt or debts 
specified in the statutory demand; or the debt is disputed on 
grounds which appear to the court to be substantial; or it appears 
that the creditor holds some security in respect of the debt 
claimed by the demand, and either rule 6.1(5) of the Insolvency 
Rules 1986 is not complied with in respect of it, or the court is 
satisfied that the value of the security equals or exceeds the full 
amount of the debt; or the court is satisfied, on other grounds, 
that the demand ought to be set aside; following the Insolvency 
Rules 1986, rule 6.5(4). 

 
 The adoption generally of rules 6.1 to 6.5 of the Insolvency Rules 

1986 relating to statutory demand. 
 
 An unsatisfied execution of a judgment against the property of a 

debtor should be an event on which a bankruptcy petition may be 
grounded. 

 
 A further event on which a petition may be presented should be 

that if at the time the petition was presented a debtor intends to 
depart or has departed out of Hong Kong knowing that a 
necessary consequence of his departing would be to defeat or 
delay his creditors notwithstanding that his absence from Hong 
Kong had nothing to do with his debts. 

 
 The provisions of sections 267 and 268 of the Insolvency Act 1986 

should be adopted generally.  In particular, the grace period of 3 
weeks given to a debtor to comply with the terms of a statutory 
demand should be capable of curtailment if there is a probability 
that the debtor's assets will be diminished during that time. 

                                            
17  See Chapter 8. 
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 In the event of a default by a debtor under the terms of a voluntary 

arrangement the supervisor of, or any person bound by, a 
voluntary arrangement may present a petition to the court for a 
bankruptcy order to be made against the debtor. 
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Chapter 3 
 
Jurisdiction of the court 
 
______________________________ 
 
 
 
The Present Law 
 
3.01 It is necessary for the bankruptcy provisions to set out the 
criteria by which a debtor becomes amenable to the jurisdiction of the court.  
The Official Receiver has proposed that the criteria for establishing the 
jurisdiction of the court should be changed, a recommendation that to some 
degree follows as a consequence of our recommendation in the previous 
chapter that acts of bankruptcy should be abolished but which is also 
influenced by a widening of the jurisdiction of the court under the 
corresponding provisions of the Insolvency Act 1986. 
 
3.02 In Hong Kong there are two provisions in the Bankruptcy 
Ordinance that firstly, define and secondly, distinguish the meaning of the 
word "debtor". 
 
3.03 Section 3(2) of the Bankruptcy Ordinance defines a "debtor" as 
including:- 
 

"… any person, whether a British subject or not, who at the time 
when an act of bankruptcy was done or suffered by him - 

 
(a) was personally present in Hong Kong; or 
 
(b) ordinarily resided or had a place of residence in 

Hong Kong; or 
 
(c) was carrying on business in Hong Kong, 

personally or by means of an agent or manager; or 
 
(d) was a member of a firm or partnership which 

carried on business in Hong Kong." 
 
3.04 Section 6(1), which sets out the conditions on which a creditor 
may petition, distinguishes section 3(2) by providing that a creditor shall not 
be entitled to present a bankruptcy petition against a debtor unless, inter 
alia,:- 
 

"(d) the debtor is domiciled in Hong Kong, or within a year 
before the date of the presentation of the petition has 
ordinarily resided, or had a dwelling-house or place of 
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business, in Hong Kong, or has carried on business in 
Hong Kong, personally or by means of an agent or 
manager, or is or within the said period has been a 
member of a firm or partnership of persons which has 
carried on business in Hong Kong by means of a partner 
or partners or an agent or manager." 

 
 
Discussion 
 
3.05 The definition of debtor under the Bankruptcy Ordinance gives 
the Court jurisdiction over a wide range of people in providing that the debtor 
need not be a British subject but that he must have been present, ordinarily 
resident, carrying on business, or a member of a firm or partnership which 
carried on business in Hong Kong at the time of the act of bankruptcy. 
 
3.06 Sections 3(2) and 6(1)(d) of the Bankruptcy Ordinance are 
virtually the same as sections 1(2) and 4(1)(d) of the English Bankruptcy Act 
1914.  Williams on Bankruptcy distinguished the sections by stating that 
section 3(2) defines who is a "debtor" for the purposes of the Ordinance with 
particular reference to the moment of the act of bankruptcy.  For example, a 
debtor who was ordinarily resident in Hong Kong at the time of the act of 
bankruptcy would come within section 3(2)(b).  Section 6(1)(d), however, 
deals with the debtor's amenability to a petition being presented against him 
by reference to the date of the presentation of the petition and the period of 
one year before its presentation.  A debtor who has carried on business in 
Hong Kong within a year of the presentation of the petition would come within 
section 6(1)(d).  Williams noted that section 6(1)(d) does not come into 
operation unless the debtor is within section 3(2).18 
 
 
Widening the Jurisdiction: 
 
3.07 The Official Receiver has proposed that section 265 of the 
Insolvency Act 1986, which establishes the geographic and time connections 
between the debtor and the English bankruptcy system should be adopted for 
use in Hong Kong.  The Official Receiver has noted that the abolition of the 
concept of acts of bankruptcy would necessitate an amendment to sections 
3(2) and 6(1) of the Bankruptcy Ordinance in any event, the same situation as 
when the legislation was amended in England and Wales under the 
Insolvency Act 1986.  The Official Receiver also noted that the conditions or 
connecting factors under section 265 appear to widen the geographic and 
time connections between the debtor and the bankruptcy system.  The 
reference to citizenship is dropped and the time period for residency or having 
carried on business is increased from one to three years.  Section 265 of the 
Insolvency Act 1986 provides:- 
 

                                            
18  Williams and Muir Hunter on Bankruptcy, 19th edition, pages 52 and 53. 
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"(1) A bankruptcy petition shall not be presented to the court 
under section 264(1)(a) or (b)19 unless the debtor - 

 
(a) is domiciled in England and Wales, 
 
(b) is personally present in England and Wales on the 

day on which the petition is presented, or 
 
(c) at any time in the period of 3 years ending with 

that day - 
 

(i) has been ordinarily resident, or has had a 
place of residence, in England and Wales, 
or 

 
(ii) has carried on business in England and 

Wales. 
 
(2) The reference in sub-section (1)(c) to an individual 

carrying on business includes - 
 

(a) the carrying on of business by a firm or partnership 
of which the individual is a member, and 

 
(b) the carrying on of business by an agent or 

manager for the individual or for such a firm or 
partnership." 

 
3.08 The Cork Report said that the abolition of the acts of bankruptcy 
would remove the confusing and unnecessary distinction between the 
definitions of debtor for the purpose of founding the jurisdiction of the court 
which are contained in sections 3(2) and 6(1)(d), a sentiment that we 
endorse. 20   We believe that section 265 of the Insolvency Act 1986 
satisfactorily establishes the jurisdiction of the court in most respects.  We 
approve of the widening of the jurisdiction from one to three years in respect 
of residence and carrying on business.  We have, however, some reservation 
about the lack of a reference to citizenship. 
 
3.09 The question of the debtor's citizenship has been commented on 
in the following terms:- 
 

"..., the mere fact that the debtor happens to be a citizen of the 
United Kingdom is of no relevance to the question whether the 
English bankruptcy court enjoys jurisdiction over him.  By the 
same token, a person who is a citizen of a foreign country is not 
on that account immune from the bankruptcy jurisdiction of the 
English courts, and may be adjudicated here provided that at 
least one of the connecting factors specified in section 265 is 

                                            
19  That is, by an individual's creditor or creditors or by the individual himself. 
20  The Cork Report, paragraphs 532 and 533. 
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established in relation to him.  The section therefore has the 
function of prescribing what kind and degree of "minimum 
contact" with this country will suffice for the purpose of our law, 
so as to confer jurisdictional competence upon our courts."21 

 
3.10 We are uncertain, however, about the actual affect of there 
being no reference to citizenship in the definition of debtor though we know of 
no challenge having been made to the jurisdiction of the court under the 
Insolvency Act 1986 on this ground.  Before 1914 the position was that only 
British subjects and foreigners residing in England could be adjudicated 
bankrupt there.  This was altered in the Bankruptcy Act 1914 by the 
equivalent of section 3(2) of the Bankruptcy Ordinance which introduced the 
present definition of debtor and which makes specific reference to 
citizenship.22  In Theophile v The Solicitor General, Lord Porter effectively said 
the inclusion of a specific reference to citizenship displaced the:- 
 

"... presumption that Parliament does not assert or assume 
jurisdiction which goes beyond the limits established by the 
common consent of nations.". 

 
Lord Porter added that:- 
 

"Whatever limitation may formerly have been put on the 
meaning of the word "debtor," a wider sense has now been 
given to it; it includes not only persons who were in the past 
subject to the English bankruptcy law, but a new class 
consisting of persons who are not British subjects or domiciled 
in this country but carried on business in England at the time 
when the act of bankruptcy was committed." 23 

 
3.11 We recommend that the provisions of section 265 of the 
Insolvency Act 1986 replace the present provisions on jurisdiction of the court.  
We are concerned, however, that the scope of the provision should not be 
curtailed by the absence of a reference to nationality and we recommend that 
the following reference to nationality should be inserted in the Hong Kong 
equivalent of section 265:- 
 

"(1) A bankruptcy petition shall not be presented to the court 
under section 264(1)(a) or (b) unless the debtor, irrespective of 
nationality,..." 

 
 
Having or Likely to have Assets in Hong Kong: 
 
3.12 In addition to the conditions that must be satisfied in establishing 
jurisdiction under section 265 we recommend, by a majority, a further ground, 

                                            
21  The Law of Insolvency; lan F. Fletcher, 1990, at page 68. 
22  See The Conflict of Laws; Dicey and Morris, 10th edition at page 692. 
23  Theophile v The Solicitor General; [1950] AC 195 and 200. 
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that of the debtor either having, will have or is likely to have, assets within 
Hong Kong by the time the order of bankruptcy is made. 
 
3.13 There should be occasions when a creditor has advance 
knowledge of a debtor having or likely to have assets in the territory at a 
future date and we believe that it would be useful for provision to be made for 
a creditor to be able to present a petition in advance of the date when the 
assets reach the territory.  The provision would place a creditor in a position 
where he could time the hearing of the petition, and the making of the 
bankruptcy order, to coincide with the arrival of the assets.  The provision 
should also be useful to a creditor whose debt does not come within the other 
conditions for establishing jurisdiction.  In the context of Hong Kong's trade 
and business activities it is possible for a debtor not to be covered by the 
other conditions governing jurisdiction and still have assets coming into or 
passing through the territory.  In an age where the time between the arrival 
and departure of assets can be very short this provision should be of 
assistance to creditors in certain circumstances. 
 
3.14 We consider, however, that such a provision should not be 
open-ended in its terms and we therefore recommend that a petition relying 
on this ground should set out the reasons for the petitioner's belief that there 
are or will be assets in the territory.  In addition we recommend that the 
petition should be presented not more than twenty eight days from the date 
when the assets are expected to arrive in the territory.  If the petitioner 
subsequently finds that he needs an extension of time it should only be 
obtained by application to and with the leave of the court.  We recognise that 
the adoption of this recommendation would present special problems for the 
court and we would emphasise that the court should have unfettered 
discretion in dealing with petitions of this nature. 
 
3.15 A minority felt that the recommendation might be liable to abuse 
by creditors and would be difficult to implement in practice because the twenty 
eight day time limit for the arrival of the assets would introduce an element of 
fortune into the procedure. 
 
3.16 Concern was also expressed that the court might be faced with 
problems in deciding whether a bankruptcy order should be made in 
circumstances where the asset was diverted and never arrived in Hong Kong, 
even though it had been established by credible evidence that at the time 
when the petition was presented the asset was destined for Hong Kong.  The 
question was raised as to whether it would make any difference if the asset 
was diverted by the debtor deliberately or not, or by an innocent third party.  It 
was felt that if the court was prepared to make a bankruptcy order in such 
circumstances there could be problems with recognition of the order in other 
jurisdictions. 
 
 



20 

The Possibility of a Benefit Accruing: 
 
3.17 We also recommend that the court should have jurisdiction to 
make a bankruptcy order if there is the possibility of a benefit accruing to a 
creditor or creditors by the making of the order.  The adoption of this 
recommendation would put a common law principle, which has been applied 
in the English courts in relation to overseas companies through the court's 
jurisdiction to wind up unregistered companies under the Companies Act 1985 
even though they have never carried on business there, into statutory effect.24 
 
3.18 We are of the view that the principle can be adapted for use in 
bankruptcy when applied to an individual or firm.  An example of the 
application of the principle comes from the Compania Merabello case, quoted 
above, in which the only alleged asset was a cause of action accruing to the 
petitioner. 
 
 
Bankruptcy Jurisdiction: 
 
3.19 All bankruptcy petitions are presented in the High Court of Hong 
Kong.  Since about 1987 a number of straightforward and interlocutory 
matters have been heard by a Master in Chambers and since 1991 Masters 
have also been able to hear in court any uncontested bankruptcy petitions, 
applications to rescind receiving orders or annul adjudications, approval of 
compositions and schemes of arrangements, and applications for discharge.25  
All other matters such as disputed petitions and any other matters which a 
Master wishes to refer to the Judge in Bankruptcy are heard by the Judge in 
Bankruptcy. 
 
3.20 We considered whether there would be any benefit, in terms of 
savings in time and costs, in transferring the bankruptcy jurisdiction to the 
District Court.  The idea was rejected having taken the following matters into 
consideration:- 
 

(a) There is only one District Court in Hong Kong and it deals 
primarily with criminal matters, whilst civil jurisdiction at 
present is limited to matters below HK$120,000.  As 
bankruptcy petitions often exceed HK$120,000 there 
would be problems in hearing petitions of over that 
amount in the District Court. 

 
(b) The High Court has a judge who concentrates on 

company and insolvency matters.  There is no guarantee 
that the District Court could or would appoint a specialist 
judge. 

 

                                            
24  See, for example, re Compania Merabello San Nicholas SA [1973] Ch 75, re Allobrogia 

Steamship Corporation [1978] 3 AER 423 and re Eloc Electro-Optieck and Communicative BV 
[1982] Ch 43. 

25  See Ordinance No. 78 of 1991 amending the Bankruptcy Ordinance, sections 98(1) and 99(3). 
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(c) There has been considerable delegation, as outlined 
above, to the Masters who are now experienced in 
bankruptcy matters.  The District Court would be unable 
to delegate as we understand that there is only a small 
number of Registrars in the District Court and they are not 
legally qualified. 

 
(d) Giving jurisdiction to the District Court would in effect add 

an extra tier to judicial proceedings as appeals from the 
District Court would go to the High Court instead of being 
heard by the High Court initially.  This would have 
implications in terms of costs and time. 

 
(e) The Official Receiver considers that there would only be 

marginal savings in terms of costs if the District Court had 
jurisdiction as the statutory deposit and the Official 
Receiver's fees and charges would remain the same and 
there would be no significant change in solicitor's own 
client costs. 

 
 

Recommendations 
 
 The criteria, based on section 265 of the Insolvency Act 1986, by 

which a debtor, irrespective of nationality, can become subject to 
the jurisdiction of the court should be:- 

 
(a) domicile in Hong Kong, or 

 
(b) personal presence in Hong Kong on the day on which 

the petition is presented, or 
 

(c) being ordinarily resident or having had a place of 
residence in Hong Kong within 3 years of the date of 
presentation of the petition, or 

 
(d) having carried on business in Hong Kong (as 

interpreted by section 265(2) of the Insolvency Act 
1986) within 3 years of the date of presentation of the 
petition, or 

 
(e) having assets at the date of presentation of the 

petition or will have or is likely to have assets in 
Hong Kong within twenty eight days of the date of the 
presentation of the petition, or 

 
(f) if there is the possibility of a benefit accruing to a 

creditor or creditors by the making of a bankruptcy 
order. 

 



22 

Chapter 4 
 
Minimum debt 
 
__________________ 
 
 
 
The Present Law 
 
4.01 The Bankruptcy Ordinance provides that a creditor is not entitled 
to present a bankruptcy petition against a debtor unless the debt owing by the 
debtor to the petitioning creditor, or if two or more creditors join in the petition, 
the aggregate amount of debts owing to the several petitioning creditors, 
amounts to more than HK$5,000.  The debt must be for a liquidated sum 
payable either immediately or at some certain future time.26 
 
4.02 There is no minimum debt amount set down under the 
Bankruptcy Ordinance where a debtor petitions the court for his own 
bankruptcy.27 
 
 
Discussion 
 
4.03 The Official Receiver has proposed that the amount of the 
minimum debt should be increased to HK$10,000.  In making the proposal the 
Official Receiver noted that the minimum debt of HK$5,000 was introduced in 
1976 and that inflation has eroded the effect of this amount since then.  The 
Census and Statistics Department advised that in 1990 the equivalent of 
HK$5,000 was HK$15,900.28  On this basis the Official Receiver's proposal 
represents a modest increase. 
 
4.04 The Official Receiver also proposed that the new amount of 
HK$10,000 should be protected from the effects of inflation by provision being 
made for periodic adjustments by subsidiary legislation. 
 
 
Individual Employees: 
 
4.05 In making his recommendation the Official Receiver noted that 
in practice very few petitions are presented for amounts of less than 
HK$10,000 but that consideration should be given to the rights of individual 
workers whose right to petition for the bankruptcy of an employer could be 
restricted by an increase in the amount of the minimum debt.  At present a 
worker is unable to petition for the bankruptcy of an employer if he is owed 

                                            
26  Bankruptcy Ordinance, section 6(1) and (2). 
27  Bankruptcy Ordinance, section 10(1). 
28  Consumer Price Index 'A'. (1990). 
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less than HK$5,000.  An increase would prevent a worker from petitioning for 
amounts of less than HK$10,000.  A sole worker could therefore be 
prejudiced by an increase.  Several workers or employees would be unlikely 
to be affected as they could avail of the aggregation provision under section 6 
of the Bankruptcy Ordinance.  The Labour Department's submission 29 
revealed that a sole worker was protected from such a disadvantage by the 
provisions of the Protection Of Wages on Insolvency Ordinance.30 
 
 
Other Jurisdictions: 
 
4.06 We have noted that the minimum debt amount in Hong Kong is 
generally higher than the amounts provided for in other jurisdictions examined.  
In England and Wales the bankruptcy level or minimum debt is set at £750 on 
a creditor's petition under section 267 of the Insolvency Act 1986 with 
provision for the Secretary of State to vary the amount by order.  The Scottish 
provision is similar. 
 
4.07 Under the Australian Bankruptcy Act 1966 the minimum debt 
amount on a creditor's petition is A$1,500. 31   The Harmer Report 
recommended that the amount should be increased to A$2,000 and that this 
should be open to adjustment. 
 
4.08 The provisions for minimum debt in respect of a creditor's 
petition under the Singapore Bankruptcy Act are identical to the Hong Kong 
provisions except that the minimum debt amount is about one half of the Hong 
Kong amount.32  In New Zealand the minimum debt amount is considerably 
lower at NZ$200 on a creditor's petition.33 
 
4.09 There is no provision for a minimum debt in respect of a debtor's 
petition in any of the jurisdictions examined. 
 
 
Submissions: 
 
4.10 We sought submissions from the Labour Department and the 
Legal Aid Department as these departments are involved in the processing of 
workers' claims through the Protection of Wages on Insolvency Fund, the 
Labour Tribunal and the Bankruptcy Ordinance. 
 
4.11 The Labour Department submitted that it had no strong views on 
whether the minimum debt provisions should be increased because a 1988 
amendment to the Protection of Wages on Insolvency Ordinance empowers 
the Commissioner for Labour to make ex-gratia payments from the Protection 
of Wages on Insolvency Fund to employees who are barred from presenting a 

                                            
29  See paragraph 4.11. 
30  Cap 380. 
31  Bankruptcy Act 1966, section 44. 
32  Bankruptcy Act 1888, section 5. 
33  Insolvency Act 1967, section 23. 
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bankruptcy petition against their insolvent employers solely because the claim 
or the aggregate amount of claims does not exceed the amount laid down by 
the Bankruptcy Ordinance. 34   The Labour Department noted that as the 
amendment makes no reference to the specific amount laid down under the 
Bankruptcy Ordinance an increase in the minimum debt should not have any 
implications for employees applying to the Fund.  The Labour Department did 
not envisage that an increase in the minimum debt amount would have 
significant implications for the Department's other employee clients. 
 
4.12 The Director of Legal Aid submitted that it would be difficult to 
oppose any revision of the present figure in view of the fact that it has been in 
force since 1976 but cautioned that the amount should not be pitched so high 
as to remove it from the scope of the average worker or small businessman. 
 
4.13 We have taken account of the submissions of the Labour 
Department and the Legal Aid Department in making our recommendation.  
We consider that employees whose claims do not reach the minimum debt 
amount are not prejudiced by an increase in the amount of the minimum debt 
as both the Protection of Wages on Insolvency Fund and the Labour 
Tribunal35 operate in relation to employees' claims and, in the case of claims 
for small amounts at least, probably provide a more practical vehicle for the 
pursuit of such claims by employees. 
 
 
New Minimum Debt Amount: 
 
4.14 It is our view that there should be an amount set down below 
which a bankruptcy petition cannot be presented.  We are of the opinion, 
however, that the present minimum debt amount of HK$5,000 is too low.  A 
person should not be exposed to the rigours of bankruptcy for such a small 
amount, an opinion that is borne out in practice as the Official Receiver and 
other practitioners have advised that petitions for less than HK$10,000 are 
rare. 
 
4.15 We considered two options before concluding that the amount of 
the minimum debt should be increased to HK$10,000 as we believe that this 
is a more realistic amount on which to ground a bankruptcy petition.  As 
bankruptcy has serious consequences for a person petitioned against, the 
legal standard in the form of a minimum debt below which a petition cannot be 
presented, should be retained at an appropriate level. 
 
4.16 We are concerned that the fixed amount we recommend should 
not be neglected in the way that the present amount has been and we 
therefore recommend that the minimum debt amount should be supported by 
subsidiary legislation allowing the Financial Secretary, on the 
recommendation of the Official Receiver, to increase or decrease the amount 
of the minimum debt when appropriate.  In order to give effect to this we 
recommend the introduction of a new provision that would allow the Financial 
                                            
34  Protection of Wages on Insolvency Ordinance, section 16(1)(a). 
35  Labour Tribunal Ordinance (Cap 25). 
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Secretary to review the amount of minimum debt annually and to make 
adjustments.  The minimum debt amount could be inserted in a schedule to 
the Bankruptcy Ordinance.  We understand that a useful precedent for this is 
contained in the Banking Ordinance.36 37 
 
4.17 Our second option was to set the minimum debt amount at three 
times the minimum wage of a foreign domestic worker.  At the time of our 
original discussions on this idea the minimum salary was HK$2,800 per month 
which translated into HK$8,400 over three months.  Since then, however, the 
monthly minimum has been increased to HK$3,300, that is HK$9,900 over 
three months, which is very close to the amount of our recommendation and 
tends to support the argument that it is a good measurement for minimum 
debt. 
 
4.18 We were attracted by the use of a formula based on the salary 
of foreign domestic workers for several reasons.  The regulation of the 
salaries of foreign domestic workers is, as far as we are aware, the only 
provision of its kind in Hong Kong.  It would suit our purposes well as, while 
we believe that there should be a minimum amount, we also believe that the 
use or threat of bankruptcy should be available to as many people as possible.  
To that extent the minimum salary of foreign domestic workers provides a real 
base level as the salary itself does not take into account the cost of board, 
lodging and other considerations.  It might therefore be described as the 
lowest monetary salary level in the territory.  We decided, however, that the 
mechanism we have recommended will provide the most acceptable solution 
as the salary and conditions of foreign domestic workers cannot always be 
guaranteed to provide a satisfactory minimum debt amount. 
 
 
Debtor's Petition: 
 
4.19 We recommend that there should be no provision for a minimum 
debt in respect of a debtor's petition for his own bankruptcy.  This is in line 
with the position at present not only in Hong Kong but in all the jurisdictions 
examined. 
 
 
Recommendations 
 
 The amount of the minimum debt should be raised to HK$10,000 

(see footnote 37). 
 
 The minimum debt amount should he reviewed annually and 

should be capable of amendment by subsidiary legislation rather 
than by amendment of the primary legislation. 

                                            
36  Banking Ordinance (Cap 155) section 135(3). 
37  We recommended a minimum debt amount of HK$10,000 during our discussions in early 1991.  

By the time this report is published about two years will have passed since we originally fixed 
on the HK$10,000 amount.  Inflation will have eaten into the HK$10,000 by at least 20% and 
accordingly the minimum debt amount in early 1993 should be about HK$12,000. 
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 There should be no minimum debt amount on a debtor's own 

petition for bankruptcy. 
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Chapter 5 
 
Statutory deposit (petitioner's deposit) 
 
_________________________________________________ 
 
 
 
The Present Law 
 
5.01 A creditor presenting a petition for the bankruptcy of a debtor 
must at present deposit HK$10,000 with the Official Receiver to cover the 
Official Receiver's initial costs and expenses of administration of the estate.  A 
debtor who petitions for his own bankruptcy must also deposit HK$10,000 
with the Official Receiver. 
 
5.02 The amount of the statutory deposit is provided for under 
Bankruptcy Rule 52(1) which also provides that the court may from time to 
time direct that further sums be paid by the petitioner to cover fees and 
expenses to be incurred by the Official Receiver.  A petition cannot be filed in 
court until the statutory deposit has been paid to the Official Receiver. 
 
5.03 The Official Receiver is obliged under rule 52(2) to account to 
the petitioning creditor or to the petitioning debtor's estate for money 
deposited by them.  Section 37(1)(d) of the Bankruptcy Ordinance provides 
that the taxed costs of the petitioner, unless disallowed by the court, have a 
priority over all other claims except for the fees and expenses of the Official 
Receiver, the actual expenses incurred in realising any of the assets of the 
debtor, and the remuneration of any special manager.  The petitioner's costs, 
which include the deposit, therefore rank above wages and statutory debts. 
 
 
Discussion 
 
Reduction in the Amount of the Statutory Deposit: 
 
5.04 The Official Receiver has proposed that the amount of the 
statutory deposit should remain the same in respect of a creditor's petition but 
that consideration should be given to reducing the amount of the deposit on a 
debtor's petition either by half or entirely.  The Official Receiver estimated, in 
early 1991, that HK$5,000 was sufficient to cover the expenses of a debtor's 
petition but that this needed to be balanced against the possible prejudice to a 
debtor who was in such poor financial circumstances that he could not afford 
to pay the deposit.  The Official Receiver has advised us that the number of 
petitions presented by debtors each year may be counted in single figures 
and usually amount to only two or three.  The Official Receiver estimates that 
a reduction in or the abolition of the debtor's deposit would not strain the 
resources of his office. We are aware that the numbers of debtor's petitions in 
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the England and Wales is on the increase and that in 1991 over 40 per cent of 
all bankruptcy petitions were presented by debtors.  This figure should be 
looked at in the context of the explosion in the numbers of bankruptcies over 
the last few years in that jurisdiction.  We understand that in the early to mid 
1980's personal insolvencies varied between 5,000 and 8,500 annually but 
that in 1990 there were nearly 14,000 bankruptcies and in 1991 there were 
over 25,000.  Some of the increase can be explained by recession and other 
business related issues but there is an argument that the bankruptcy 
provisions of the Insolvency Act 1986 have taken away much of the stigma 
from bankruptcy.  It seems that the bankruptcy provisions of the Insolvency 
Act 1986 do not hold the same terrors for debtors as the provisions which they 
replaced.  It remains to be seen what impact our recommendations, if adopted, 
will have on the attitude to bankruptcy in Hong Kong. 
 
5.05 The Official Receiver has pointed out that the same arguments 
do not apply to the costs involved in a creditor's petition as generally the 
issues involved in a creditor's petition are more complicated and contentious.  
In addition a debtor who petitions for his own bankruptcy acts voluntarily 
whereas a debtor subject to a creditor's petition is often hostile or negative 
and more likely to obstruct the administration of the estate. 
 
5.06 We compared the amount of the petitioner's deposit required in 
Hong Kong with other jurisdictions.  In England and Wales a creditor's deposit 
is £240 and a debtor's deposit is one half that.38  In Australia the deposit on a 
creditor's petition is A$300 with no deposit required on a debtor's petition.39  In 
New Zealand there is no statutory deposit on a creditor's petition although 
there is a nominal deposit on a debtor's petition.40  It is interesting to note that 
the amount of the statutory deposit required in all these jurisdictions is 
considerably lower than the amount required in Hong Kong. 
 
5.07 The amount of the statutory deposit under the Bankruptcy 
Ordinance was increased in 1985 from HK$1,000 to HK$10,000.  We 
understand that the increase was instigated by the Government as a matter of 
policy to restrict the number of petitions and that the number of petitions did 
fall at that time.  The present deposit would seem therefore to be an arbitrary 
amount imposed for considerations other than the interests of petitioners. 
 
5.08 We believe that the statutory deposit should be sufficient to give 
the Official Receiver the initial impetus to realise assets which can then be put 
to use by him in administering the estate.  Problems arise, however, where 
insufficient assets are realised to administer the estate or to finance the 
recovery of assets as, for example, where legal proceedings are necessary to 
recover assets.  Rule 52(1) provides that the court may direct a petitioner to 
deposit additional sums with the Official Receiver to cover his fees and 
expenses.  The Official Receiver has made application to the court under this 

                                            
38  Statutory Instrument No.2030 of 1986.  We understand that the Official Receiver has a 

minimum fee in bankruptcy of £340 plus a stationary fee of £175 making a total fee of £515 
inclusive of the statutory deposit. 

39  Bankruptcy Act 1966, 4th Schedule, rule 179. 
40  Insolvency Act 1968, sections 21 and 23. 
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provision when he considered that the amount of the deposit was too low to 
cover his costs and expenses in a particular case.  In the event of a petitioner 
refusing to provide additional funds on the direction of the court the Official 
Receiver would probably apply Bankruptcy Rule 158A which provides that 
where a debtor against whom a receiving order has been made has no 
available assets, the Official Receiver shall not be required to incur any 
expense in relation to the estate unless the court otherwise directs. 
 
5.09 The majority of the sub-committee is of the view that there is a 
correlation between the amount of the statutory deposit and the amount of the 
minimum debt and that the statutory deposit should be a fraction rather than a 
multiple of minimum debt.  We are unanimous, however, that recourse to 
bankruptcy proceedings should be within the financial reach of as many 
people as possible and should not be allowed to become the domain of the 
well-to-do or large institutions.  In particular, bankruptcy proceedings should 
be within the reach of small businesses as the threat of bankruptcy is a potent 
one which should not be diminished by the imposition of an unnecessarily 
large deposit.  In this regard we have kept in mind the other expenses that are 
at present involved in a creditor reaching the point where he is able to present 
a petition for bankruptcy based on a judgment debt.  Our recommendations 
on statutory demands would make recourse to bankruptcy a cheaper option 
for creditors to consider.41 
 
5.10 We recognise, however, that the purpose of the statutory 
deposit is to finance the initial administration of the estate.  It is from this 
direction that a minority of the sub-committee think the matter should be 
approached.  The minority view considers that the amount of the statutory 
deposit on a creditor's petition is satisfactory at present and should in future 
be maintained at a sufficient level to cover the costs and expenses of the 
Official Receiver in an average case. 
 
5.11 A view was also expressed that a reduction in the deposit could 
lead to an increase in spite or nuisance petitions.  The majority of members, 
however, believe that the motives of a petitioner should not be the concern of 
the legislature. 
 
5.12 We recommend, by a majority, a reduction in the amount of the 
statutory deposit for both creditors' and debtors' petitions to HK$5,000 in the 
belief that this amount should be sufficient for the Official Receiver to cover 
his initial costs and expenses and to put him in a position where assets have 
been realised which can be applied to administer the estate in most cases 
founded on a creditor's petition.  This level of statutory deposit would seem to 
us to be a more reasonable and appropriate sum for creditors to deposit than 
the present amount. 
 
5,13 In cases where the Official Receiver requires more money to 
continue the administration through legal proceedings or other investigations 
he must be prepared to approach creditors that much sooner than at present 

                                            
41  See paragraph 2.15. 
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for further financial support, either through a meeting of creditors or under 
Bankruptcy Rule 52(1).  If creditors are not prepared to give the Official 
Receiver further financial support the Official Receiver would be left with no 
alternative but to scale down the administration of the estate. 
 
 
Summary Procedure: 
 
5.14 The Official Receiver has explained that the summary procedure 
mechanism contained in section 112A of the Bankruptcy Ordinance should 
give the Official Receiver early warning as to whether a case requires further 
funding.  All cases in the Official Receiver's Office are reviewed after initial 
investigation to establish whether they satisfy the criteria for summary 
administration.  The test under section 112A is whether the property of a 
debtor is likely to exceed in value HK$200,000.  If the estate is not likely to 
exceed HK$200,000 the first meeting of creditors may be dispensed with and 
if the debtor is made bankrupt the Official Receiver is appointed trustee of the 
estate without a committee of inspection.  The section states that other 
modifications may be prescribed with a view to saving expense and 
simplifying procedure. 42, 43  Cases where there are realisable assets but with 
insufficient cash to pursue them should also be identified at this stage. 
 
 
Adjustment of the Statutory Deposit: 
 
5.15 We believe that the same arguments apply to the statutory 
deposit as apply to minimum debt in relation to preventing the statutory 
deposit from being eroded by inflation and accordingly we recommend that 
provision should be made in the Bankruptcy Ordinance for the amount of the 
statutory deposit to be reviewed annually and for the Financial Secretary, on 
the recommendation of the Official Receiver, to increase or decrease the 
amount of the deposit when appropriate.  As with minimum debt we 
recommend that the provision should be inserted in a schedule to the 
Bankruptcy Ordinance to facilitate ease of amendment.44 
 
 
Recommendations 
 
 The statutory deposit should be reduced to HK$5,000 in respect of 

both creditors' and debtors' petitions. 
 
 The amount of the statutory deposit should be reviewed annually 

and should be capable of amendment by subsidiary legislation 
rather than by amendment of the primary legislation. 

                                            
42  The HK$200,000 criteria under section 112A was introduced in 1985. In the six years 1986 to 

1991, over 1500 receiving orders were made.  Summary procedure orders were subsequently 
made in about 75% of cases.  Source: Official Receiver's Office.  See the statistics annexed. 

43  Bankruptcy Ordinance, section 112A is set out in paragraph 9.06. 
44  See paragraph 4.16. We agreed on the figure of HK$5,000 in early 1991.  Since then Hong 

Kong has suffered double digit inflation.  It will probably be necessary to re-adjust the amount 
recommended if the principles behind our recommendation are adopted. 
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Chapter 6 
 
Bankruptcy orders 
 
________________________ 
 
 
 
The Present Law 
 
6.01 The Bankruptcy Ordinance provides for two stages of court 
order that lead to bankruptcy.  The first stage is the receiving order which may 
be made on the hearing of a petition for bankruptcy by the court.  At the 
hearing of a petition the practice is for the court to ask a debtor whether he is 
able to pay the debt.  If the debtor answers that he cannot pay his debts or if 
he is not present at the hearing then in the normal course of events the court 
makes a receiving order.  If the answer is that he is able to pay his debt the 
court may consider adjourning the hearing to a later date to allow the debtor 
time to pay but it is unlikely that the court would consider an adjournment of 
more than two weeks, unless the petitioner agrees to a longer adjournment of 
up to a month if negotiations are taking place. 
 
6.02 The making of a receiving order has two effects. Firstly, it 
deprives a debtor of his assets and places them in the hands of the Official 
Receiver.  Secondly, it protects a debtor from proceedings or the threat of 
proceedings against him by his creditors.  A receiving order does not, 
however, make a debtor bankrupt. 
 
6.03 It is only when an order of adjudication is made that title to the 
property of the bankrupt vests in a trustee or allows a trustee to realise assets 
and, in due course, make a dividend distribution to creditors. 
 
 
Discussion 
 
Single Bankruptcy Order: 
 
6.04 The Official Receiver has proposed that the Bankruptcy 
Ordinance should be amended to abolish the two stage procedure of 
receiving order and adjudication order and that it should be replaced by a 
single bankruptcy order.  The Official Receiver is of the opinion that the two 
stage procedure is unnecessary as no purpose is served by the gap in time 
between the making of the receiving and adjudication orders that cannot be 
compensated for by provisions that would allow a debtor to seek a moratorium 
on proceedings against him and for a new procedure for individual voluntary 
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arrangements.45  We agree with the Official Receiver and recommend the 
adoption of a single bankruptcy order. 
 
6.05 A single bankruptcy order would have the effect of removing the 
current restriction on the Official Receiver's powers in relation to the property 
of a debtor on the making of a receiving order.  Instead of the Official 
Receiver merely becoming receiver of the debtor's property, which places the 
Official Receiver in a neutral role of taking control of a debtor's assets and of 
protecting the estate, the property would vest in the Official Receiver 
immediately as on the making of an adjudication order. 
 
6.06 The single bankruptcy order procedure is well established in 
New Zealand and Australia and recent reviews on insolvency law in those 
jurisdictions have not made any recommendations for changing the single 
order system.46 
 
6.07 The Insolvency Act 1986 in England and Wales has also 
adopted the single bankruptcy order, acting on a recommendation of the Cork 
Report47 which commented that most people considered a person to have 
"gone bankrupt" in any event on the making of a receiving order and that the 
theory that the period between the receiving and bankruptcy orders allows a 
debtor to either pay his creditors in full or put a compromise or scheme of 
arrangement to his creditors does not work in practice as the costs involved in 
paying the statutory charges and those of the Official Receiver make it difficult 
for most debtors to produce sufficient funds to come to an arrangement and to 
pay the charges.48  We are in full agreement with this statement. 
 
6.08 While no figures are available on the number of debtors who 
either pay their debts in full or make an arrangement with their creditors 
before bankruptcy the Official Receiver and practitioners agree that it is 
unusual for a debtor to settle his debts after the making of a receiving order.  
Even in cases where settlement is made after the making of a receiving order 
it is arguable that some of the cases involve brinkmanship on the part of 
debtors who wait until the last possible moment before paying.  Under our 
recommendations the date for payment for such debtors would be brought 
forward. 
 
6.09 We believe that the introduction of a single bankruptcy order will 
not have a detrimental effect on the opportunities provided for debtors to pay 
their debts.  Debtors would have sufficient notice that they must pay their 
debts through the statutory demand procedure.  Our recommendations in 
relation to voluntary arrangements would give debtors every opportunity and 
encouragement to negotiate with their creditors.  In order to give effect to this 
we recommend that every statutory demand and bankruptcy petition should 
be accompanied by a notice in a prescribed form setting out the bankruptcy 
procedures that would be followed in the event of the debtor not paying or 

                                            
45  See Chapter 8. 
46  New Zealand Insolvency Act 1967, section 26 and Australian Bankruptcy Act 1966, section 43. 
47  Insolvency Act 1986, section 264. 
48  The Cork Report, paragraph 125. 
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arranging with his creditors and also advising debtors on ,Voluntary 
arrangements.  The notice should also explain that should a debtor be unable 
to pay his debts it would be in his own interests to appraise his creditors of the 
situation and to seek to enter into a voluntary arrangement with them. 
 
 
Consumer Debtors: 
 
6.10 In making our recommendation we have considered the position 
of consumer debtors.  We believe that the voluntary arrangement procedure 
should benefit consumer debtors as it enables them to seek an 
accommodation with their creditors at any time.  At present a debtor commits 
an act of bankruptcy if he gives notice to his creditors that he is unable to pay 
his debts.49  Our recommendation that acts of bankruptcy should be abolished, 
when taken with our recommendations regarding voluntary arrangements, 
should provide an effective procedure for consumer and other non-business 
related debtors to settle or arrange their debts. 
 
6.11 We do not believe that consumer debtors would be prejudiced 
by the introduction of a single bankruptcy order.  The process of statutory 
demand followed by a petition and bankruptcy order would be a cheaper 
process for creditors to undertake.  The benefit of this to bankrupts would be 
that their estates should be liable to lower petitioners' costs and the costs of 
creditors having to obtain a judgment before petitioning for bankruptcy would 
not usually arise. 
 
 
Secured Creditors: 
 
6.12 Secured creditors should retain the power to realise or otherwise 
deal with a security after the making of a bankruptcy order.50  We recommend 
that no change should be made to the rights of secured creditors in this 
regard except in so far as the rights of dependents of the bankrupt are 
affected under our recommendations on the family home.51 
 
 
Interim Receiver: 
 
6.13 Under the Bankruptcy Ordinance the court may appoint the 
Official Receiver to be the interim receiver of the property of a debtor and to 
take possession of the property or any part of it if at any time after the 
presentation of the petition and before the making of a receiving order if it is 
shown to be necessary for the protection of the estate.52  We see no reason to 
change this section.  The court should still be able to appoint an interim 
receiver at any time between the presentation of the petition and the making 
of the bankruptcy order if the circumstances warrant it. 

                                            
49  Bankruptcy Ordinance, section 3(1)(h). 
50  Bankruptcy Ordinance, section 12(2). 
51  See paragraphs 14.36 to 14.44. 
52  Bankruptcy Ordinance, section 13. 
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Proceedings Against a Bankrupt: 
 
6.14 The Bankruptcy Ordinance has separate provisions relating to 
the taking or continuing of proceedings against the property or person of the 
debtor on the presentation of the petition and, later, on the making of a 
receiving order.  Section 14(1) of the Bankruptcy Ordinance provides that:- 
 

"The court may at any time after the presentation of a 
bankruptcy petition either stay any action, execution or other 
legal process against the property or person of the debtor or 
allow it to continue on such terms as it may think just." 

 
Section 12(1) of the Bankruptcy Ordinance provides that:- 
 

"On the making of a receiving order the Official Receiver shall 
be constituted receiver of the property of the debtor, and 
thereafter, except as directed by this Ordinance, no creditor to 
whom the debtor is indebted in respect of any debt provable in 
bankruptcy shall have any remedy against the property or 
person of the debtor in respect of the debt, or shall commence 
any action or other legal proceedings, unless with the leave of 
the court and on such terms as the court may impose." 

 
6.15 We prefer the corresponding provisions of the Companies 
Ordinance which make no such distinction. Section 181 of the Companies 
Ordinance provides that, in the period between the presentation of the petition 
and the making of a winding up order, where any action or proceeding against 
the company is pending in the High Court or the Court of Appeal, the 
company or any creditor or contributory may apply to the court in which the 
action or proceedings is pending for a stay of the proceedings and where any 
action or proceedings is in any other court or tribunal the application may be 
made to the High Court to restrain further proceedings.  Section 186 of the 
Companies Ordinance further provides that when a winding up order has 
been made no action or proceedings shall be proceeded with or commenced 
against the company except by leave of the court and subject to such terms 
as the court may impose. 
 
6. 16 We therefore recommend that the provisions of section 14(1) of 
the Bankruptcy Ordinance should be retained as it corresponds to section 181 
of the Companies Ordinance but that the provisions of section 12(1) should be 
amended to bring it into line with section 186 of the Companies Ordinance by 
providing that on the making of a bankruptcy order no action or proceedings 
shall be proceeded with or commenced against the property or person of a 
bankrupt by any person except by leave of the court and subject to such 
terms as the court may impose. 
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Recommendations 
 
 The two stage system of receiving order and adjudication order 

should be abolished and replaced with a single bankruptcy order. 
 
 A prescribed notice should be served with every statutory 

demand and bankruptcy petition advising debtors of the 
consequences of ignoring the proceedings and also advising 
them of the individual voluntary arrangement procedure. 

 
 The rights of secured creditors should remain the same except in 

so far as the rights of dependents of the bankrupt are concerned. 
 
 The power of the court to appoint an interim receiver should 

remain the same. 
 
 Section 12(1) of the Bankruptcy Ordinance should be amended to 

provide that on the making of a bankruptcy order no action or 
proceeding shall be proceeded with or commenced against the 
property or person of a bankrupt except by leave of the court and 
subject to such terms as the court may impose. 
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Chapter 7 
 
Individual voluntary arrangements 
 
____________________________________________ 
 
 
 
The Present Law 
 
7.01 There are two forms of compromise a debtor can make with his 
creditors under the Bankruptcy Ordinance, compositions and schemes of 
arrangement [hereinafter called "schemes"].  A composition has been 
described as a form of agreement with creditors whereby "the debtor 
personally retains, or resumes, control of his assets and agrees to pay a 
certain sum to his creditors from the proceeds accruing to him" whereas a 
scheme "involves the debtor's making over his assets to a trustee who 
thereafter administers them in accordance with the terms of the scheme".53  
"Individual Voluntary Arrangement" is the expression used in the Insolvency 
Act 1986 for the procedure which has replaced compositions and schemes in 
England and Wales. 
 
7.02 The Official Receiver has no statistics available on the numbers 
of compositions or schemes that are proposed but advises that they are not 
widely used, nor are there any statistics on informal arrangements made 
between debtors and creditors.  Compositions are, however, more frequently 
proposed by debtors than are schemes.  The Cork Report noted that in the 
ten years prior to 1982 there were only twenty-six compositions or schemes in 
England and Wales.54  Debtors there had and have, recourse to deeds of 
arrangement which, though rarely used, are not available in Hong Kong. 
 
7.03 The Official Receiver believes that the present provisions on 
compositions and schemes could be improved on and, while making no 
specific recommendation, has pointed to the procedures adopted under Part 
VIII of the Insolvency Act 1986 and to the recommendations of the Harmer 
Report.  We also considered Chapters 7 and 13 of the U.S. Bankruptcy Code. 
 
7.04 The Official Receiver acknowledges that there would be 
problems in adopting the individual voluntary arrangement procedures under 
the Insolvency Act 1986, one of the main ones being the question of who 
should administer arrangements. 
 
7.05 Section 20 of the Bankruptcy Ordinance contains the main 
provision on compositions and schemes of arrangements and provides that:- 
 

                                            
53  The Law of Insolvency, lan F. Fletcher, 1st edition, page 40. 
54  The Cork Report, paragraph 617. 



37 

"(1) Where a debtor intends to make a proposal for a 
composition in satisfaction of his debts or a proposal for a 
scheme of arrangement of his affairs, he shall, within 
4 days of submitting his statement of affairs or within 
such time thereafter as the Official Receiver may fix, 
lodge with the Official Receiver a proposal in writing, 
signed by him, embodying the terms of the composition 
or scheme which he is desirous of submitting for the 
consideration of his creditors and setting out particulars of 
any sureties or securities proposed. 

 
(2) In such case the Official Receiver shall hold a meeting of 

creditors before the public examination of the debtor is 
concluded, and send to each creditor before the meeting 
a copy of the debtor's proposal with a report thereon; and 
if at that meeting a majority in number and three-fourths 
in value of all the creditors who have proved resolve to 
accept the proposal, it shall be deemed to be duly 
accepted by the creditors, and when approved by the 
court shall be binding on all the creditors. 

 
(3) The debtor may at the meeting amend the terms of his 

proposal, if the amendment is in the opinion of the Official 
Receiver calculated to benefit the general body of 
creditors. 

 
(4) Any creditor who has proved his debt may assent to or 

dissent from the proposal by a letter addressed to the 
Official Receiver so as to be received by him not later 
than the day preceding the meeting, and any such assent 
or dissent shall have effect as if the creditor had been 
present and had voted at the meeting. 

 
(5) The debtor or the Official Receiver may, after the 

proposal is accepted by the creditors, apply to the court 
to approve it, and notice of the time appointed for hearing 
the application shall be given to each creditor who has 
proved. 

 
(6) The application shall not be heard until after the public 

examination of the debtor has been concluded, or 
dispensed with under section 19A.  Any creditor who has 
proved may be heard by the court in opposition to the 
application, notwithstanding that he may at a meeting of 
creditors have voted for the acceptance of the proposal. 

 
(7) For the purpose of approving a composition or scheme by 

joint debtors the court may, if it thinks fit and on the report 
of the Official Receiver that it is expedient to do so, 
dispense with the public examination of any of the joint 
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debtors if they are or any one of them is prevented from 
attending the examination by illness or absence from 
Hong Kong but one at least of such joint debtors shall be 
publicly examined. 

 
(8) The court shall before approving the proposal hear a 

report of the Official Receiver as to the terms thereof and 
as to the conduct of the debtor, and any objections which 
may be made by or on behalf of any creditor. 

 
(9) If the court is of the opinion that the terms of the proposal 

are not reasonable or are not calculated to benefit the 
general body of creditors, the court shall refuse to 
approve the proposal. 

 
(10) If any facts are proved on proof of which the court would 

be required either to refuse, suspend or attach conditions 
to the debtor's discharge were he adjudged bankrupt, the 
court shall refuse to approve the proposal unless it 
provides reasonable security for the payment of not less 
than 25 per cent on all the unsecured debts provable 
against the debtor's estate. 

 
(11) In any other case the court may either approve or refuse 

to approve the proposal. 
 
(12) If the court approves the proposal, the approval may be 

testified by the seal of the court being attached to the 
instrument containing the terms of the proposed 
composition or scheme, or by the terms being embodied 
in an order of the court. 

 
(13) A composition or scheme accepted and approved in 

pursuance of this section shall be binding on all the 
creditors so far as relates to any debts due to them from 
the debtor and provable in bankruptcy. 

 
(14) A certificate of the Official Receiver that a composition or 

scheme has been duly accepted and approved shall, in 
the absence of fraud, be conclusive as to its validity. 

 
(15) The provisions of a composition or scheme under this 

section may be enforced by the court on application by 
any person interested, and any disobedience of an order 
of the court made on the application shall be deemed a 
contempt of court. 

 
(16) If default is made in payment of any instalment due in 

pursuance of the composition or scheme, or if it appears 
to the court on satisfactory evidence that the composition 



39 

or scheme cannot, in consequence of legal difficulties or 
for any sufficient cause, proceed without injustice or 
undue delay to the creditors or to the debtor, or that the 
approval of the court was obtained by fraud, the court 
may, if it thinks fit, on the application of the Official 
Receiver or the trustee or by any creditor, adjudge the 
debtor bankrupt and annul the composition or scheme, 
but without prejudice to the validity of any sale, 
disposition or payment duly made or thing duly done 
under or in pursuance of the composition or scheme.  
Where a debtor is adjudged bankrupt under this 
subsection, any debt provable in other respects, which 
has been contracted before the adjudication, shall be 
provable in the bankruptcy. 

 
(17) If under or in pursuance of a composition or scheme a 

trustee is appointed to administer the debtor's property or 
manage his business or to distribute the composition, 
section 29 and Part V shall apply as if the trustee were a 
trustee in a bankruptcy and as if the terms "bankruptcy", 
"bankrupt" and "order of adjudication" included 
respectively a composition or scheme of arrangement, a 
compounding or arranging debtor and an order approving 
the composition or scheme. 

 
(18) Part III shall, so far as the nature of the case and the 

terms of the composition or scheme admit, apply thereto, 
the same interpretation being given to the words "trustee", 
"bankruptcy", "bankrupt " and "order of adjudication", as 
in subsection (17). 

 
(19) No composition or scheme shall be approved by the court 

which does not provide for the payment in priority to other 
debts of all debts directed to be so paid in the distribution 
of the property of a bankrupt. 

 
(20) The acceptance by a creditor of a composition or scheme 

shall not release any person who under this Ordinance 
would not be released by an order of discharge if the 
debtor had been adjudged bankrupt." 

 
7.06 Section 21 of the Bankruptcy Ordinance provides for the effect 
of the acceptance and approval of a composition or scheme and provides 
that:- 
 

"Notwithstanding the acceptance and approval of a composition 
or scheme, the composition or scheme shall not be binding on 
any creditor so far as regards a debt or liability from which under 
the provisions of this Ordinance the debtor would not be 



40 

released by an order of discharge in bankruptcy, unless the 
creditor assents to the composition or scheme." 

 
7.07 Section 25 of the Bankruptcy Ordinance extends the operation 
of section 20 to any time after the adjudication of bankruptcy.  In such a case, 
if the court approves a composition or scheme it may annul the bankruptcy 
and vest the property of the bankrupt in him or in such other person as the 
court may appoint, on such terms and conditions as the court may declare.  
Section 25(3) is similar in effect to section 20(16) in that if the composition or 
scheme fails the court may adjudge the debtor bankrupt and annul the 
composition or scheme. 
 
 
Discussion 
 
7.08 We are satisfied that the present provisions on compositions 
and schemes do not fulfil the purpose for which they were intended, that of 
providing a debtor or bankrupt with a means of avoiding or extricating himself 
from bankruptcy by satisfying the claims of creditors to an acceptable level, 
taking into account the circumstances of the debtor or bankrupt. 
 
7.09 It is interesting to look at compositions from the perspective of 
both debtors and creditors to understand why they are seldom used.  From 
the point of view of a debtor one of the principle problems is that compositions 
and schemes are essentially reactionary as they only become available to a 
debtor after the commencement of bankruptcy proceedings against him.  
Even before bankruptcy proceedings commence a debtor is hampered by the 
present provisions as the Bankruptcy Ordinance provides that a debtor may 
commit an act of bankruptcy if he makes a conveyance or assignment of 
property to a trustee for the benefit of his creditors generally.55  Far from 
helping a debtor who wants to take action to avoid bankruptcy this provision 
can deter a debtor from taking the initiative. 
 
7.10 It is also probable that many debtors are unaware of the 
existence of compositions and schemes until a receiving order has been 
made and the Official Receiver has conducted an initial interview. By this 
stage a debtor is some distance down the road to bankruptcy and the 
opportunity to put forward a composition or scheme may have been affected 
by costs building up against him.  In most cases this involves the costs of 
obtaining the judgment on which the bankruptcy petition is usually based and 
the petitioner's legal costs in the bankruptcy proceedings together with the 
costs and expenses of the Official Receiver.  The costs and expenses of the 
petitioner and of the Official Receiver would have to be paid in priority to all 
other debts in any composition unless the petitioner agrees to waive his 
priority.  The Official Receiver's costs, however, must be paid.56 
 

                                            
55  Bankruptcy Ordinance, section 3(a). This would be abolished under our recommendations.  

See Chapter 3. 
56  Bankruptcy Ordinance, section 37(1)(a),(b) and (d). 
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7.11 Creditors who have pursued debtors to the point of bankruptcy 
are usually pragmatic and will accept a reduced amount rather than face an 
average wait of four years for an ordinary dividend, if a dividend is paid.57  The 
alternative of a practical and effective alternative arrangement whereby 
creditors receive some of their debt back in a relatively short period of time 
should be attractive to creditors. 
 
 
Effect of Recommendation for Single Bankruptcy Order: 
 
7.12 If the provisions on compositions and schemes remain as they 
are and our recommendation that receiving and adjudication orders be 
replaced by a single bankruptcy order is adopted, debtors would no longer 
have the benefit of the period between the making of the receiving order and 
the making of the adjudication order to put a composition or scheme into 
effect.  This is not a consequence that we would wish to see as it would 
disadvantage debtors by only leaving the period between the presentation of 
the petition and the making of a bankruptcy order to put a voluntary 
arrangement into effect. 
 
7.13 These problems can be overcome by allowing a debtor to pre-
empt bankruptcy proceedings by making his own application to the court for 
an interim order that would impose a moratorium on bankruptcy and other 
proceedings against him by his creditors, thus placing all creditors in the same 
position and preventing any creditor from taking action that might give him an 
advantage over other creditors.  The debtor would then be given time to put a 
proposal to his creditors for the orderly realisation of his assets without the 
necessity of bankruptcy.  This is the effect of the provisions introduced in 
England and Wales under the Insolvency Act 1985 and which were carried 
over to the Insolvency Act 1986.58   The Australian Bankruptcy Act 1966, 
Part X, also has voluntary administration provisions that allow a debtor to 
seek to make an arrangement with his creditors under the protection of the 
court.  The Harmer Report has recommended the introduction of a simpler 
and less costly alternative to Part X that would also provide for a 
moratorium.59 
 
7.14 We favour the abolition of the present provisions for 
compositions and schemes and recommend that they be replaced with 
provisions for voluntary arrangements based on the individual voluntary 
arrangement procedures under the Insolvency Act 1986.  There are two 
aspects to this recommendation.  The first is who should be permitted to 
supervise individual voluntary arrangements.  This represents a considerable 
                                            
57  In the 3 year period 1987/88 to 1989/90 there were 160 cases where first and final preferential 

dividends were paid, the average time for declaration of dividend being 4.31 years.  Over the 
same period there were 125 cases where first and final ordinary dividends were paid, the 
average time being 4.28 years.  In the 3 year period 1985/86 to 1987/88 in all cases where 
preferential dividends were paid the average rates of dividend were 59.01%, 59.32% and 
73.87% respectively.  Over the same period the average rates of ordinary dividend in all cases 
where dividends were paid were 14.56%, 29.41% and 31.72% respectively. Source: Official 
Receiver's Office. 

58  Insolvency Act 1986, sections 252 and 253. 
59  The Harmer Report, paragraph 432. 
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problem as Hong Kong is a small jurisdiction and it is doubtful that there 
would ever be sufficient numbers of individual voluntary arrangements alone 
to justify a qualification for insolvency practitioners.  The second is concerned 
with the procedure to be adopted.  Individual voluntary arrangements have 
been recognised as one of the successes of the Insolvency Act 1986 and 
have been more widely used than had been anticipated.  The procedure is 
flexible, allowing debtors to put any form of proposal to creditors.  As with 
compositions and schemes voluntary arrangements can also be put into effect 
after a bankruptcy order has been made.  It is, we believe, a well thought out 
piece of legislation which offers an incentive to debtors to sort out their 
financial difficulties in a structured way without having to be made bankrupt. 
 
 
Insolvency Practitioners: 
 
7.15 Under the Insolvency Act 1986 an insolvency practitioner may 
act as supervisor of a voluntary arrangement proposed by a debtor which is 
approved by creditors. 60   The Cork Report had recommended the 
establishment of insolvency practitioners, the broad aim being to ensure a 
high standard of competence as well as integrity in persons eligible for 
appointment as insolvency practitioners, qualities that were considered 
lacking in some liquidators and trustees.61 
 
7.16 An insolvency practitioner is usually involved in a proposal by a 
debtor firstly as the debtor's nominee, that is, the person who advises the 
debtor whether his proposal meets the criteria laid down by the Act to 
constitute a voluntary arrangement,62 and secondly, as the supervisor of the 
voluntary arrangement if it is accepted by creditors.  In practice, therefore, an 
insolvency practitioner conducts the entire proceedings on behalf of the 
debtor from the application for an interim order through the steps of preparing 
and making the proposal, the statement of affairs, the nominee's report to the 
court on the proposal, the calling and chairing of the creditors' meeting, the 
handing over of the debtor's property to the supervisor and the miscellaneous 
reporting and accounting involved in the administration of a voluntary 
arrangement. 
 
7.17 We do not underestimate the importance of insolvency 
practitioners in the success of individual voluntary arrangements under the 
Insolvency Act 1986 and recognise the responsibility placed on them by the 
provisions.  There can be little doubt that insolvency practitioners under the 
Insolvency Act 1986 have generally achieved high standards. 
 
7.18 In the context of this document, however, we do not feel that we 
are able to recommend the introduction of insolvency practitioners purely for 
the administration of individual voluntary arrangements.  If a qualification for 
insolvency practitioners is to be introduced in Hong Kong most of their 
practice must necessarily come from the administration of companies in 
                                            
60  Insolvency Act 1986, Part XIII and see section 388(2)(c). 
61  The Cork Report, Chapters 15 to 17. 
62  Insolvency Act 1986, section 253 and rule 5.3. 
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financial difficulties.  The administration of individual voluntary arrangements 
would form a less significant part of such a practice.  The question of the use 
of insolvency practitioners in the liquidation of companies will be considered in 
our second interim report.  The problem remains of who should be allowed to 
act on behalf of a debtor in the formulation, presentation and implementation 
of a proposal. 
 
7.19 We do not believe that most solicitors and accountants would be 
interested in the administration of voluntary arrangements involving small 
asset values and we doubt that many proposals would be of sufficiently value 
to carry the costs of a practitioner and make a reasonable payment to 
creditors. 
 
7.20 We considered whether the Official Receiver could act as 
administrator but the Official Receiver has advised that he would have a 
conflict of interest in being involved in the preparation of a proposal.  The 
Official Receiver considered that if he had to recommend to the court that it 
was not worthwhile calling a meeting of creditors to consider a debtor's 
proposal the consequence would be that the debtor would be adjudicated 
bankrupt.  The Official Receiver could be accused of not being impartial in 
such circumstances as the Official Receiver would probably be appointed 
trustee of the estate.  The Official Receiver therefore indicated that it would 
not be appropriate for him to be the nominee of a proposal and we appreciate 
his argument. 
 
7.21 There is, however, no question in our minds that our 
recommendation for the introduction of a voluntary arrangement procedure is 
the touchstone for our other major recommendations such as the 
recommendations for a statutory demand that is not based on a judgment 
debt and for a single bankruptcy order.  Without a voluntary arrangement 
procedure these recommendations would probably be too severe on debtors.  
We are not prepared to recommend, however, that the administration of 
individual voluntary arrangements should be open to all-comers within 
professions that have been traditionally involved in bankruptcy matters.  We 
consider that the criteria for the administrator of a voluntary arrangement 
should be those of experience, and competence in bankruptcy matters, 
honesty, integrity, and the abilities to meet large claims and to obtain 
insurance bonding. 
 
7.22 We consider that two alternatives are worthy of consideration:- 
 

1. Notwithstanding the Official Receiver's reservations, that 
a special Government office, as a unit of the Official 
Receiver's Office, be established to carry out the 
administration of individual voluntary arrangements. 

 
2. That a panel of practitioners be established. Practitioners 

willing to act as administrators could apply for inclusion in 
the panel; the Official Receiver to be the approving 
authority. 
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7.23 The advantage of either of these proposals is that they would 
ensure that only those experienced in bankruptcy law and procedure would 
administer voluntary arrangements. 
 
 
The Voluntary Arrangement Procedure: 
 
(i) Ordinary debtors: 
 
7.24 We approve, for the most part, of the procedure for the conduct 
of voluntary arrangements as detailed in Part VIII of the Insolvency Act 1986 
and Part V of the Insolvency Rules 1986 and recommend its adoption.63  The 
procedure, in the case of a debtor who is not an undischarged bankrupt, is 
that he may initiate a proposal for an arrangement before a bankruptcy order 
is made against him in the following terms:- 
 

(a) the debtor must secure the services of a licensed 
insolvency practitioner to act as nominee of a proposal.  
(section 253) 

 
(b) only a debtor who on the day of the making of the 

application was an undischarged bankrupt or was able to 
petition for his own bankruptcy can make an application 
provided that no previous application had been made by 
the debtor in the last 12 months.  (section 255) 

 
(c) the debtor prepares a proposal for the nominee on which 

the nominee will make a report to the court.  The nominee 
requires full disclosure by the debtor who must prepare a 
statement of affairs.  The nominee may require the debtor 
to make additional disclosure.  (sections 256; rules 5.2, 
5.6 and 5.9) 

 
(d) the proposal must contain a justification as to why 

creditors may be expected to accept a voluntary 
arrangement.  The proposal should set out in detail the 
debtor's assets with an estimate of their values and 
details of any charges on assets in favour of creditors and 
the extent to which any assets are to be excluded from 
the arrangement together with particulars of assets that 
are to be included in the arrangement.  The nature and 
amount of the debtor's liabilities should be set out with 
details of the manner in which they are proposed to be 
met, modified, postponed or otherwise dealt with.  The 
proposal should then detail how preferential creditors are 
to be treated, how associates of the debtor who are also 
creditors are to be treated, whether there have been 

                                            
63  Reference is made to the individual sections and rules at the end of each procedural point. 
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transactions at an undervalue or extortionate credit 
transactions, whether any guarantees exist, the duration 
of the arrangement, dates for distribution with estimates 
of amounts of each distribution, remuneration and 
expenses of the nominee and supervisor, whether 
guarantees are to be offered by any person other than 
the debtor, how funds held for distribution are to be 
invested, how the debtor's business, if he has one, will be 
conducted during the course of the arrangement, whether 
the debtor will arrange other credit facilities and if so how 
debts so arising will be paid, the functions of the 
supervisor of the arrangement, and full details of the 
proposed supervisor of the arrangement.  (rule 5.3) 

 
(e) the application to the court for an interim order is made by 

affidavit exhibited to which would be a copy of the 
proposal and a notice endorsed by the nominee that he 
intends to act.  If an insolvency practitioner is not 
prepared to endorse a proposal the debtor cannot make 
an application for an interim order.  The affidavit should 
state, inter alia, the reasons for making the application 
and give particulars of any execution or legal process 
commenced against the debtor.  (rule 5.5) 

 
(f) the court may make an interim order, which expires after 

14 days, in which time the nominee must prepare a report 
on the proposal but the court may extend the term of the 
interim order on the application of the nominee if the 
nominee needs more time for preparation or if the 
creditors need time to consider the proposal.  (sections 
255 and 256) 

 
(g) while an interim order is in force no bankruptcy petition 

relating to the debtor may be presented or proceeded 
with and no other proceedings, execution or other legal 
process may be commenced or continued against the 
debtor or his property except with the leave of the court.  
(section 252) 

 
(h) the nominee's report must state whether in the opinion of 

the nominee it is worth calling a meeting of creditors to 
consider the proposal.  If the nominee considers that the 
debtor has failed to comply with his obligations relating to 
the proposal or if he considers that it would be 
inappropriate for a meeting of creditors to be summoned 
to consider the proposal the court may discharge the 
interim order with the result that the debtor will lose the 
benefit of the moratorium and proceedings, including 
bankruptcy proceedings, can commence or continue 
against him.  (section 256) 
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(i) where the nominee reports to the court that a meeting of 

creditors should be summoned the nominee shall 
summon a meeting, unless the court otherwise directs, 
within 14 to 28 days of the report being filed in court.  The 
nominee is usually the chairman.  The meeting may be 
adjourned for up to 14 days to allow time to amend the 
terms of the proposal.  (section 257 and rules 5.13, 5.15 
and 15.19) 

 
(j) notice of the meeting should be given to all creditors 

specified in the debtor's statement of affairs, and to any 
other creditors that the nominee is aware of, at least 14 
days before the meeting.  The notice should be 
accompanied by a copy of the proposal, the statement of 
affairs and the report of the nominee.  (rule 5.13) 

 
(k) for any resolution of the meeting on the proposal or any 

modification to pass there must be a majority in excess of 
three-quarters in value of the creditors present in person 
or by proxy and voting on the resolution.  A majority in 
excess of one-half in value is required in respect of any 
other resolution.  No vote is allowed in respect of an 
unliquidated amount or any debt whose value is not 
ascertained unless the chairman agrees to an estimated 
minimum value for the purpose of entitlement to vote.  If 
the chairman rejects a claim the creditor can appeal to 
the court and if the appeal is successful the court may 
order that another meeting be summoned or make such 
other order as it thinks just.  (rule 5.17 and 5.18) 

 
(l) the chairman must make a report to court on a meeting 

within four days of its conclusion.  (rule 5.22) 
 
(m) if a proposal is accepted by creditors it becomes binding 

on all those creditors who had notice of and were entitled 
to vote at the meeting.  The approval of the court is not 
required.  No proposal may be accepted that affects the 
rights of secured creditors unless the secured creditors 
affected agree.  Preferential creditors are similarly 
protected.  (section 258) 

 
(n) within 28 days after the report to the court any decision of 

the meeting may be challenged in the court by the debtor, 
any creditor or by the nominee and the court may revoke 
or suspend any approval made at a meeting of creditors 
or may give directions for the summoning of a further 
meeting to consider a revised proposal but only on the 
grounds that the approved voluntary arrangement unfairly 
prejudices the interests of a creditor or if there has been a 
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material irregularity at or in relation to the meeting.  
(section 262) 

 
(o) once a proposal takes effect the supervisor of the 

voluntary arrangement proceeds to put the terms of the 
arrangement into effect.  The supervisor must be a 
qualified insolvency practitioner and will in most cases be 
the nominee.  The actions of the supervisor can be 
appealed to the court by the debtor, creditors or by any 
other person dissatisfied by any act, omission or decision 
of the supervisor and on such application the court may 
confirm, reverse or modify any decision of the supervisor 
or give him directions.  The supervisor may also apply to 
the court for directions.  There are also provisions for the 
replacement of the supervisor.  (section 263) 

 
(p) the supervisor is accountable to the Secretary of State 

and may be required by the Secretary of State at any 
time to produce records and accounts for inspection.  The 
supervisor is also obliged to keep records and accounts 
where he is required to carry on the business of the 
debtor, or to realise his assets, or to otherwise administer 
or dispose of any funds and to at least every 12 months 
send abstracts of receipts and payments to the court.  
(rules 5.24 and 5.26) 

 
(q) in the event of a default by the debtor the supervisor or 

any person bound by the voluntary arrangement may 
present a petition to the court for a bankruptcy order to be 
made against the debtor.  The court shall only make a 
bankruptcy order when it is satisfied that the debtor has 
failed to comply with his obligations under the voluntary 
arrangement; or that information that was false or 
misleading in any material particular or which contained 
material omissions was contained in the statement of 
affairs or in any other document supplied by the debtor in 
connection with the arrangement or was otherwise made 
available by the debtor to his creditors or in connection 
with the creditors' meeting; or that the debtor had failed to 
do all such things as may have for the purposes of the 
voluntary arrangement have been reasonably required.  
(sections 264 and 276) 

 
(r) the Secretary of State maintains a register of voluntary 

arrangements which contains certain details of voluntary 
arrangements and which is open to public inspection.  
(rule 5.27) 

 
7.25 We have reservations about the inability of the procedure to bind 
those creditors who did not have notice of or were not entitled to vote at the 
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meeting of creditors.64  We understand, however, that although it appears to 
weaken the effectiveness of the procedure it is not a problem in practice.  We 
have therefore made no recommendation to change the position. 
 
(ii) Undischarged Bankrupts: 
 
7.26 Voluntary arrangements are also available to an undischarged 
bankrupt and although most of the procedures outlined in the previous 
paragraph apply to both debtors and undischarged bankrupts there are some 
provisions that apply only to undischarged bankrupts.  There are two major 
attractions for an undischarged bankrupt in seeking a voluntary arrangement.  
Firstly, on the approval of a proposal by creditors the court may annul the 
bankruptcy or modify the terms of the administration of the bankruptcy.  
Secondly, the approval of a voluntary arrangement by creditors means that 
the bankrupt is able to obtain an annulment without having paid his debts in 
full as would otherwise be required under the Insolvency Act.65 
 
7.27 The main distinguishing features of voluntary arrangements for 
undischarged bankrupts are:- 
 

(a) the application to court for an interim order may be made 
by the bankrupt, his trustee in bankruptcy, if any, or the 
Official Receiver.  Before this, however, the bankrupt 
must have given notice of the hearing of the application to 
the Official Receiver and his trustee.  The Official 
Receiver and the trustee must also be served with a copy 
of the nominee's report on the proposal.  (section 253 and 
rule 5.10) 

 
(b) in addition to creditors who were creditors at the date of 

the bankruptcy order, creditors whose debts arose after 
the making of the bankruptcy order must also be 
summoned to the creditors' meeting.  The effect of this is 
that such creditors, who would normally be excluded from 
lodging a proof in the bankruptcy, are made parties to any 
voluntary arrangement that may be approved by the 
creditors' meeting and are therefore bound by the terms 
of the voluntary arrangement.  (section 257) 

 
(c) the annulment of the bankruptcy order by the court will 

not be made until 28 days after the nominee's report on 
the creditors' meeting is made to the court so as to allow 
time for decisions of the meeting to be challenged in the 
court. (section 261) 

 
7.28 We recommend that a individual voluntary arrangement 
procedure should be available to undischarged bankrupts. 
 
                                            
64  See paragraph 7.24 (k) and (m) above. 
65  Insolvency Act 1986, section 282(1). 
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7.29 We believe that the individual voluntary arrangement procedure 
under the Insolvency Act 1986 can be adopted in its entirety with the 
exception of the provisions that relate to the Secretary of State and insolvency 
practitioners. 
 
 
Recommendations 
 
 An individual voluntary arrangements procedure based on Part 

VIII of the Insolvency Act 1986 and supporting rules should be 
introduced whereby a debtor can seek an interim order of the 
court for a moratorium on proceedings against him while he seeks 
to reach an arrangement with his creditors as to his debts. 

 
 Two alternatives for the administration of individual voluntary 

arrangements are put forward for consideration:- 
 

1. That a special Government office, as a unit of the 
Official Receiver's Office, be established to carry out 
the administration of individual voluntary 
arrangements. 
 

2. That a panel of practitioners be established. 
Practitioners willing to act as administrators could 
apply for inclusion in the panel.  The Official Receiver 
would be the approving authority. 

 
 The individual voluntary arrangement procedure should also be 

available to undischarged bankrupts. 
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Chapter 8 
 
Annulment of the bankruptcy order 
 
_____________________________________________ 
 
 
 
The Present Law 
 
8.01 The Bankruptcy Ordinance provides the court with the power, in 
certain circumstances, to annul adjudication orders against bankrupts and to 
rescind receiving orders against debtors.  Section 33 of the Ordinance 
provides that:- 
 

"(1) Where in the opinion of the court a debtor ought not to 
have been adjudged bankrupt, or where it is proved to the 
satisfaction of the court that the debts of the bankrupt are 
paid in full, the court may, on the application of any 
person interested, by order annul the adjudication. 

 
(1A) The court may, on the application of the Official Receiver, 

by order - 
 

(a) rescind a receiving order made against a debtor; or 
 
(b) annul an adjudication of bankruptcy made against 

a bankrupt, 
 

if the court is satisfied that the assets for division among 
the unsecured creditors after payment of all costs, 
charges and expenses and the debts which are 
preferential under this Ordinance are not and will not be 
sufficient to pay a dividend of 15 per cent, and that it is 
desirable in all the circumstances of the case for such 
order to be made. 

 
(2) Where an order is made under this section rescinding a 

receiving order or annulling an adjudication, all sales and 
dispositions of property and payments duly made, and all 
acts theretofore done, by the Official Receiver, trustee or 
other person acting under their authority, or by the court, 
shall be valid, but the property of the debtor, if he has 
been adjudged bankrupt, shall vest in such person as the 
court may appoint, or in default of any such appointment 
revert to the debtor for all his estate or interest therein on 
such terms and subject to such conditions, if any, as the 
court may declare by order. 
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(3) Notice of the order rescinding a receiving order or 

annulling an adjudication shall be forthwith gazetted and 
shall be advertised in at least 2 local newspapers, one of 
which shall be Chinese, or as may be prescribed. 

 
(4) For the purposes of this section, any debt disputed by a 

debtor shall be considered as paid in full if the debtor 
enters into a bond, in such sum and with such sureties as 
the court approves, to pay the amount to be recovered in 
any proceeding for the recovery of or concerning the debt, 
with costs, and any debt due to a creditor who cannot be 
found or cannot be identified shall be considered as paid 
in full if paid into court." 

 
8.02 This section will need to be amended if our recommendation for 
a single bankruptcy order to replace the present system of receiving and 
adjudication orders is adopted as the court will no longer need the power to 
rescind receiving orders. 
 
8.03 The Bankruptcy Ordinance differs from the corresponding 
provision under the Bankruptcy Act 1914 in terms of "the 15 per cent rule" 
under section 33(1A).66  The 15 per cent rule is limited to an application by the 
Official Receiver and the court must take into consideration whether it is 
desirable in all the circumstances of the case that an order for rescission or 
annulment be made. 
 
8.04 Apart from the 15 per cent rule there are two grounds on which 
a bankruptcy can be annulled.  The first is where the adjudication ought not to 
have been made.  Where proceedings are founded on a judgment, the court 
may inquire into the validity of the judgment for any sufficient reason, such as 
fraud, but a bankrupt cannot bring an action to set the judgment aside, on any 
ground, while the adjudication order stands, for the cause of action is vested 
in the trustee.  A bankrupt must therefore persuade the trustee that there are 
grounds for applying to set the judgment aside. 
 
8.05 The second ground for annulment is where it is proved to the 
satisfaction of the court that the debts of a bankrupt have been paid in full.  
This provision is viewed strictly by the court and devices that attempt to get 
around the provision for full payment, such as unconditional releases of debts, 
are not regarded as equivalent to payment in full.  A bankrupt is not entitled to 
annulment even if all his creditors consent.  Even where a bankrupt's debts 
are paid in full the court has discretion to refuse to annul and may refuse on 

                                            
66  Bankruptcy Act 1914, section 29.  The 15% rule referred to should not be confused with the 

15% rule under section 9(3) of the Bankruptcy Ordinance which provided, inter alia, that if the 
court was not satisfied that the assets for division among unsecured creditors after payment of 
all costs, charges and expenses and preferential debts would be sufficient to pay a dividend of 
15% the court could by order annul the adjudication.  The effect was that it was difficult in some 
cases for a petitioner to have a receiving order made.  The rule was repealed in 1986 
(Ordinance 45 of 1986, section 2).  See re Antony Lo Hong-sui and anon, Ex-parte British 
Columbia Financial Corp. (H.K.) Ltd. [1985] HKLR 371. 
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the ground of the bankrupt's misconduct, such as concealment of assets or 
falsification of his statement of affairs. 
 
8.06 The court may, however, approve a composition or scheme of 
arrangement for payment of a percentage of the debts due to creditors and 
may make an order annulling the bankruptcy and vesting the property of a 
bankrupt in him or in such other person as the court may appoint, on such 
terms and conditions as the court may declare.67 
 
 
Discussion 
 
Power of the Court to Annul a Bankruptcy Order: 
 
8.07 The Insolvency Act 1986 has widened the court's power to annul 
to some degree.  In the case of an annulment where the bankruptcy order 
ought not to have been made the words "on any grounds existing at the time 
the order was made" are added to the Insolvency Act.68  The Official Receiver 
has proposed that these words should be added to section 33(1) of the 
Bankruptcy Ordinance.  The addition of the Insolvency Act wording would fix 
the relevant time for deciding whether an order should have been made.  We 
note that the Insolvency Act 1986 emphasises that the court may annul a 
bankruptcy order whether or not the bankruptcy has been discharged from 
bankruptcy.69  We recommend that these provisions should be adopted in the 
Bankruptcy Ordinance.70 
 
8.08 Another proposal of the Official Receiver is the adoption of the 
provision under the Insolvency Act 1986 that if the bankruptcy debts and 
expenses have all, since the making of the order, been either paid or secured 
for to the satisfaction of the court, the court may annul the order.71  This 
provision would change the emphasis from the position under the Bankruptcy 
Ordinance as it is would no longer be essential that the debts have been fully 
paid in cash so long as the court is satisfied that the debts have been fully 
secured.  We recommend that it should be left to the discretion of the court to 
decide whether debts have been properly paid or secured for. 
 
 
Annulment after Discharge: 
 
8.09 Under the Insolvency Act 1986 the court may annul an order 
even though the bankrupt has been discharged thus giving broad scope for 

                                            
67  Bankruptcy Ordinance, section 25(2). 
68  Insolvency Act 1986, section 282(1)(a). 
69  Insolvency Act 1986, section 282(3). 
70  In order to pre-empt possible confusion we would point out that the effect of an annulment after 

discharge from bankruptcy would be to wipe the slate clean for the individual affected.  This 
would mean that if subsequently adjudicated bankrupt the individual would be considered to be 
bankrupt for the first time and would thus be automatically discharged from bankruptcy after 
three years, subject to objection.  See Chapter 18 on Discharge. 

71  Insolvency Act 1986, section 282(1)(b). 
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the rectification of injustice.72  There is no corresponding provision under the 
Bankruptcy Ordinance.  We view this as a positive provision and recommend 
that it be adopted. 
 
 
Advertising and Gazetting of Annulment: 
 
8.10 The Official Receiver has recommended that the requirement to 
gazette and advertise annulments and rescissions should be dispensed with.  
We consider the recommendation sensible in terms of saving costs and 
considerate in terms of not burdening a bankrupt with unnecessary publicity.  
We do not think that any particular purpose is served in most cases by 
gazetting and advertising.  The Official Receiver's proposal reflects the 
position under the Insolvency Act 1986 which does not require the annulment 
of a bankruptcy order to be advertised.73 
 
8.11 It may be, however, in a former bankrupt's interest to make 
known the annulment. In such a case it should be open to a former bankrupt 
to apply to the court to have the annulment advertised.  There may also be 
unusual circumstances to consider. 74   We therefore recommend that a 
provision be inserted in section 33(1) of the Bankruptcy Ordinance to the 
effect that where the court orders the annulment of a bankruptcy order it 
should have the discretion to make such order as to advertising and gazetting 
and the costs thereof as it thinks fit. 
 
8.12 We also consider that on annulment a bankrupt should be 
entitled to request a certificate from the Official Receiver confirming that the 
bankruptcy order has been annulled. 
 
 
On the Application of any Person Interested: 
 
8.13 Under the Bankruptcy Ordinance an application for annulment 
may be made on the application of any person interested but the meaning of 
"person interested" is not defined in the Ordinance.75  The Insolvency Act 
1986 dispensed with the requirement that the applicant should have an 
interest and is silent as to who should make the application.  Under the 
present law an interested person includes the trustee in bankruptcy and the 

                                            
72  Insolvency Act 1986, section 282. 
73  Insolvency Act 1986, section 282 and rule 6.212. 
74  In the case of re a Debtor, No.707 of 1985, Times 21.1.1988, it was held by the Court of 

Appeal that on the rescission of a receiving order the aggrieved party was sufficiently 
exonerated by the usual practice of the court in giving consequential directions.  In this case 
the direction was that a notice be placed in The London Gazette in prescribed form stating that 
the receiving order ought not to have been made, and a letter drafted in the same form be sent 
by the Official Receiver to those notified of the original order.  Where the original order had 
been made through an innocent error of the petitioner, it was undesirable for the court to depart 
from the usual practice by directing that the notice should contain any further elaboration of the 
circumstances.  The appeal took place because the debtor wanted the notice to include further 
information about the error which caused the original order to have been made. 

75  Bankruptcy Ordinance, section 3(1). 
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personal representatives of the bankrupt but does not include a person having 
an interest based on family sentiment or similar feelings alone.76 
 
8.14 In most cases an application for annulment would be made 
either by the trustee or by the bankrupt but there could be circumstances 
where an application could be made by another party.  We recommend 
therefore that the discretion as to who should be allowed to make an 
application should lie with the court. 
 
 
The 15 per cent Rule: 
 
8.15 The Official Receiver may apply to the court for a rescission of a 
receiving order or annulment of an adjudication order if he can satisfy the 
court that the assets of a debtor or bankrupt for division among the unsecured 
creditors after the payment of all costs, charges, expenses and preferential 
debts are not and will not be sufficient to pay a dividend of 15 per cent and 
that it is desirable in all the circumstances for such an order to be made. 
 
8.16 The Official Receiver has advised that he has never used the 
rule and that he is more likely to make use of section 112A which provides for 
a summary procedure in cases where the value of the estate is not likely to 
exceed HK$200,000. 
 
8.17 In our opinion the continued existence of the 15 per cent rule 
goes against the principle of assisting a bankrupt to be financially rehabilitated.  
The 15 per cent rule seems to contemplate some vague circumstance where 
the Official Receiver might abrogate his responsibilities to a bankrupt.  That 
the Official Receiver has never availed himself of the provision and can 
conceive of no reason why he ever should is a compelling argument that the 
provision is redundant.  The effect of a successful application by the Official 
Receiver under section 33(1A) would be that a person whom the Official 
Receiver acknowledges to be bankrupt would lose the protection against his 
creditors that is provided by bankruptcy.  We believe that this is not a 
desirable situation and recommend that it should be removed from the 
Bankruptcy Ordinance. 
 
 
Individual Voluntary Arrangements:77 
 
8.18 The question of annulment also arises in relation to individual 
voluntary arrangements.  Where a proposal for an individual voluntary 
arrangement is approved by creditors under the Insolvency Act 1986 the court 
may annul the bankruptcy order or give such directions as it thinks fit.78  As 
we have recommended that the Insolvency Act 1986 provisions on individual 

                                            
76  Williams on Bankruptcy, 19th edition, page 147; see re Beesley ex parte Beesley -v- The 

Official Receiver and others, [1975] 1 AER 385.  In Beesley the court gave a restricted 
meaning to the term "person interested". 

77  See Chapter 7. 
78  Insolvency Act 1986, section 261. 
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voluntary arrangements should be adopted into the Bankruptcy Ordinance we 
also recommend that the court should have the power to annul a bankruptcy 
order on the approval of an individual arrangement by creditors and/or give 
such directions with respect to the conduct of the bankruptcy and the 
administration of the bankrupt's estate as it thinks appropriate for facilitating 
the implementation of an approved voluntary arrangement. 
 
 
Recommendations 
 
 The words "on any grounds existing at the time the order was 

made", adopted from the Insolvency Act 1986, section 282, should 
be inserted into section 33(1) of the Bankruptcy Ordinance. 

 
 The court should have the power to annul a bankruptcy order if 

the bankruptcy debts and expenses have all, since the making of 
the order, been either paid or secured for to the satisfaction of the 
court; following the Insolvency Act 1986, section 282. 

 
 The court should have the power to annul a bankruptcy order 

even though the bankrupt has been discharged; following the 
Insolvency Act 1986, section 282. 

 
 Where the court orders the annulment of a bankruptcy order it 

should have the discretion to make such order as to advertising 
and gazetting and to the costs thereof as it thinks fit. 

 
 On the annulment of a bankruptcy order a bankrupt should be 

entitled to request a certificate from the Official Receiver 
confirming that the bankruptcy order has been annulled. 

 
 The discretion as to who should be allowed to make an 

application for annulment should lie with the court. 
 
 The 15 per cent rule under section 33(1A) of the Bankruptcy 

Ordinance should be abolished. 
 
 The court should have tile power to annul a bankruptcy order on 

the approval of an individual voluntary arrangement by creditors 
and/or give such directions with respect to the conduct of the 
bankruptcy and the administration of the bankrupt's estate as it 
thinks appropriate for facilitating the implementation of an 
approved voluntary arrangement; following the Insolvency Act 
1986, section 261. 
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Chapter 9 
 
Meetings of creditors 
 
___________________________ 
 
 
 
The Present Law 
 
9.01 The first meeting of creditors, with the Official Receiver as 
chairman, is usually held within three months of the date of the making of the 
receiving order.  Its principal functions are threefold.  Firstly, the meeting 
provides creditors with an opportunity to consider any proposal by the debtor 
for settling his debts either in full or by way of composition or scheme of 
arrangement.  Secondly, in the absence of any proposal by the debtor, or if a 
proposal is rejected by creditors, the creditors may resolve to request the 
court to adjudicate the debtor bankrupt and to appoint a person named by the 
creditors, usually the Official Receiver, to be trustee of the estate of the debtor.  
Thirdly, creditors may elect, if they wish, a committee of inspection from 
among their number.  Subsequent meetings of creditors may be called to 
consider any matters that arise in the administration of an estate. 
 
9.02 Section 17(1) of the Bankruptcy Ordinance provides that:- 
 

"As soon as may be after the making of a receiving order 
against a debtor a general meeting of his creditors (in this 
Ordinance referred to as the first meeting of creditors) shall be 
held for the purpose of considering whether a proposal for a 
composition or scheme of arrangement shall be accepted, or 
whether it is expedient that the debtor shall be adjudged 
bankrupt, and generally as to the mode of dealing with the 
debtor's property." 

 
9.03 Section 82(2) provides that:- 
 

"The trustee may from time to time summon general meetings of 
the creditors for the purpose of ascertaining their wishes, and it 
shall be his duty to summon meetings at such times as the 
creditors, by resolution, either at the meeting appointing the 
trustee or otherwise may direct, and it shall be lawful for any 
creditor, with the concurrence of one- fourth in value of the 
creditors (including himself), at any time to request the trustee or 
Official Receiver to call a meeting of the creditors, and the 
trustee or the Official Receiver shall call such meeting 
accordingly within 14 days: 
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Provided that the person at whose instance the meeting is 
summoned shall, if so required, deposit with the trustee or the 
Official Receiver, as the case may be, a sum sufficient to pay 
the costs of summoning the meeting, such sum to be repaid to 
him out of the estate if the court so directs." 
 

9.04 The Meetings of Creditors Rules is subsidiary legislation under 
the Bankruptcy Ordinance which details many of the procedures of the 
meeting of creditors. 79   In addition, Bankruptcy Rules 100 to 108 make 
general provision for the service of notice of the meeting on the debtor, the 
giving and advertising of notice to creditors, adjournment of meetings, 
resolutions, and quorum. 
 
9.05 A further provision, seldom used, is contained in section 100B 
which provides that the court may, on the application of the Official Receiver, 
by order dispense with the first meeting of creditors required under section 17.  
The section also provides that the court may order, by ballot and the use of 
voting letters if appropriate, that the wishes of creditors be ascertained for the 
purpose of accepting or rejecting any composition or scheme of arrangement 
under sections 20 or 25. 
 
9.06 Section 112A, which has application to small bankruptcies, 
provides that:- 
 

"(1) Subject to subsection (2), where a petition is presented 
by or against a debtor and - 

 
(a) the court receives proof to its satisfaction; or 
 
(b) the Official Receiver reports to the court, 

 
that the property of the debtor is not likely to exceed in value 
HK$200,000, the court may make an order that the debtor's 
estate be administered in a summary manner, and thereupon 
the provisions of this Ordinance shall apply subject to the 
following modifications - 
 

(ia) the Official Receiver may dispense with the 
summoning of the first meeting of creditors 
required under section 17, and instead apply to the 
court for an order adjudging the debtor bankrupt; 

 
(i) if the debtor is adjudged bankrupt the Official 

Receiver shall be the trustee in the bankruptcy; 
 
(ii) there shall be no committee of inspection, and the 

Official Receiver shall do all things which may be 

                                            
79  Bankruptcy Ordinance (Cap 6 D1). 
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done by a trustee with the permission of a 
committee of inspection; 

 
(iii) such other modifications as may be prescribed 

with a view to saving expense and simplifying 
procedure, but nothing in this section shall permit 
the modification of the provisions of this Ordinance 
relating to the examination or discharge of the 
debtor. 

 
(2) The Court may, upon the application of the Official 

Receiver, at any time before the discharge of the debtor 
rescind an order made under subsection (1) and 
thereupon the administration shall proceed as if the order 
had not been made." 

 
 
Discussion 
 
Discretion in the Official Receiver whether to hold a First Meeting: 
 
9.07 The present provisions on the first meeting must be amended if 
our recommended change from a two stage bankruptcy procedure to a single 
bankruptcy order is adopted.  A single order procedure would diminish the 
importance of the first meeting of creditors as one of its principal functions, 
that of resolving whether a debtor should be adjudicated bankrupt, would 
become redundant as a debtor would be bankrupt by the time the first 
meeting was held.  In addition, our recommendation for the introduction of a 
voluntary arrangement procedure would also reduce the importance of the 
first meeting as a proposal under the voluntary arrangement procedure would 
first be considered by the nominee who would decide whether it was 
necessary to summon a meeting of creditors to consider a proposal. 
Consequently, we do not believe that the remaining functions of the first 
meeting require a first meeting in every bankruptcy. 
 
9.08 In any event we see no purpose in the Official Receiver going 
through the motions of convening meetings that in many cases are not 
attended by anyone or by insufficient numbers of creditors to make a quorum.  
This approach has already been adopted to some extent in the Bankruptcy 
Ordinance as section 112A contemplates the dispensing of the first meeting of 
creditors where the property of a debtor is not likely to exceed HK$200,000. 
 
9.09 The Official Receiver considers that it would save time and 
money if the power to decide whether to hold a first meeting of creditors was 
vested in the trustee.  The Official Receiver considers sections 293 and 294 of 
the Insolvency Act 1986 to be more flexible than the present provisions and 
recommends their adoption. 
 
9.10 At our request the Official Receiver detailed the savings that 
would be involved in the adoption of sections 293 and 294.  The Official 
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Receiver reported, taking the present procedure under section 112A as his 
model, that the discretion whether to hold a meeting of creditors would be of 
great benefit.  The use of the section 112A procedure could result in the 
Official Receiver not having to follow up to fourteen separate routine functions 
relating to meetings of creditors, e.g., notice to creditors of adjourned 
meetings or the report to court on resolutions passed in the first meeting of 
creditors, resulting in savings of up to HK$16,500 per case. 
 
9.11 Section 293 of the Insolvency Act 1986 imposes a duty on the 
Official Receiver to decide, within twelve weeks of the date of the bankruptcy 
order, whether to summon a general meeting of creditors for the purpose of 
appointing a trustee of the bankrupt's estate.  If the Official Receiver decides 
not to summon a meeting he shall, within the twelve weeks, give notice of his 
decision to the court and to all known creditors.  The Official Receiver 
becomes trustee when he gives such notice to the Court.  We recommend 
that the provisions of section of 293 of the Insolvency Act 1986 should be 
adopted giving the Official Receiver the discretion whether to hold a first 
meeting of creditors. 
 
 
Meeting at the Request of Creditors: 
 
9.12 Section 294 of the Insolvency Act 1986 provides that where the 
Official Receiver has not yet summoned or has decided not to summon a 
general meeting of creditors any creditor may request the Official Receiver to 
summon one.  If the request is made with the concurrence of not less than 
one quarter in value of creditors the Official Receiver is obliged to summon 
the meeting.  In the context of our recommendation to provide the Official 
Receiver with the discretion whether to hold a first meeting we consider that 
section 294 of the Insolvency Act 1986 would provide creditors who believe 
that a meeting of creditors should be held with an appropriate procedure to 
counterbalance the Official Receiver's power and accordingly we recommend 
its adoption. 
 
 
Minority View: 
 
9.13 A minority view was expressed that it is in the public interest that 
a first meeting should be held in every bankruptcy to provide an opportunity 
for minority creditors to raise issues of importance which might not otherwise 
be addressed.  This was considered particularly important in circumstances 
where a minority of creditors could not gain the support of one quarter in value 
of creditors to force a meeting as required under section 294 of the Insolvency 
Act 1986. 
 
 
Quorum: 
 
9.14 The number of creditors required for a quorum under the 
Bankruptcy Ordinance is three creditors present or represented at the meeting, 
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or all creditors if their number does not exceed three.80  It has been the 
experience of the Official Receiver and other practitioners that in many cases 
interested creditors have arrived at meetings only to find that the quorum 
requirement could not be met with the result that a meeting could not be held. 
In such cases informal meetings are sometimes held, especially when the 
debtor is present.  Under the Insolvency Rules 1986 in England and Wales 
only one creditor entitled to vote needs to be present to make a quorum, a 
reduction from the requirement of three creditors under the old provisions.81  
The position is the same in New Zealand.82 
 
9.15 We are of the opinion that the presence of one creditor should 
be sufficient to constitute a quorum. In this context it is noted that under our 
recommendations the meeting of creditors will no longer vote on whether the 
debtor should be adjudicated bankrupt. 
 
 
Consolidation of Provisions in the Bankruptcy Ordinance: 
 
9.16 The provisions relating to meetings of creditors are scattered 
throughout the Bankruptcy Ordinance and Rules and can be confusing.83  We 
recommend that the provisions should be consolidated in the Ordinance and 
Bankruptcy Rules and that the present Meetings of Creditors Rules should 
have proper margin notes.  We considered adopting the Insolvency Rules 
1986 on meetings of creditors but found them unnecessarily detailed for the 
needs of Hong Kong.  We consider that the Bankruptcy Ordinance and Rules 
are adequate when taken with our recommendations though they will be 
slightly more detailed. 
 
 
Recommendations 
 
 The Official Receiver should have a discretion whether to hold a 

first meeting of creditors; following the Insolvency Act 1986, 
section 261. 

 
 Where the Official Receiver has not yet summoned or has decided 

not to summon a general meeting of creditors any creditor may 
request the Official Receiver to summon one.  If the request is 
made with the concurrence of not less than one quarter in value of 
the creditors the Official Receiver should be obliged to summon 
the meeting; following the Insolvency Act 1986, section 294. 

 
 The quorum should be reduced to one creditor present or 

represented at a meeting; following the Insolvency Rules 1986, 
rule 12.4A. 

                                            
80  Meetings of Creditors Rules, rule 24. 
81  Insolvency Rules 1986, rule 12.4A. 
82  Insolvency Act 1976, section 38. 
83  See the Bankruptcy Ordinance, section 17, the Bankruptcy Rules, rules 100 to 108, and the 

Meetings of Creditors Rules. 
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 All provisions should be consolidated in the Bankruptcy 

Ordinance and the Bankruptcy Rules and the Rules should have 
proper margin notes. 

 
 



62 

Chapter 10 
 
Creditors' committee and the control 
and duties of the trustee 
 
_______________________________________________ 
 
 
 
The Present Law 
 
10.01 A committee of inspection ("committee") is a committee of 
creditors consisting of two or more persons appointed by fellow creditors 
entitled to vote at a meeting of creditors.  Its purpose is to superintend the 
administration of a bankrupt's property by the trustee.  In practice, most 
bankruptcies do not have a committee as membership requires an investment 
in time and effort that most creditors are not prepared to give.  In the absence 
of a committee the trustee is obliged to seek the permission of the court to 
carry out any act for which he is required to obtain the permission of the 
committee under the Bankruptcy Ordinance. 
 
10.02 Section 24 of the Bankruptcy Ordinance sets out the main 
provisions relating to the composition of the committee and provides as 
follows:- 
 

"(1) The creditors qualified to vote may at their first or any 
subsequent meeting, by resolution, appoint a committee 
of inspection for the purpose of superintending the 
administration of the bankrupt's property by the trustee. 

 
(2) The committee of inspection shall consist of 2 or more 

persons, possessing one or other of the following 
qualifications - 

 
(a) that of being a creditor or the holder of a general 

proxy or general power of attorney from a creditor: 
 

Provided that no creditor and no holder of a 
general proxy or general power of attorney from a 
creditor shall be qualified to act as a member of 
the committee of inspection until the creditor has 
proved his debt and the proof has been admitted; 
or 

 
(b) that of being a person to whom a creditor intends 

to give a general proxy or general power of 
attorney: 
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Provided that no such person shall be qualified to 
act as a member of the committee of inspection 
until he holds such a proxy or power of attorney, 
and until the creditor has proved his debt and the 
debt has been admitted. 

 
(3) The committee of inspection shall meet at such times as 

they shall from time to time appoint, and failing such 
appointment, at least once a month, and the trustee or 
any member of the committee may also call a meeting of 
the committee as and when he thinks necessary. 

 
(4) The committee may act by a majority of their members 

present at the meeting, but shall not act unless a majority 
of the committee are present at the meeting. 

 
(5) Any member of the committee may resign his office by 

notice in writing signed by him and delivered to the 
trustee. 

 
(6) If a member of the committee becomes bankrupt, or 

compounds or arranges with his creditors, or is absent 
from 5 consecutive meetings of the committee, his office 
shall thereupon become vacant. 

 
(7) Any member of the committee may be removed by an 

ordinary resolution at any meeting of creditors of which 
7 days' notice has been given stating the object of the 
meeting. 

 
(8) On a vacancy occurring in the office of a member of the 

committee the trustee shall forthwith summon a meeting 
of creditors for the purpose of filling the vacancy, and the 
meeting may by resolution appoint another creditor or 
other person eligible as above to fill the vacancy: 

 
Provided that if the trustee is of the opinion that it is 
unnecessary for the vacancy to be filled he may apply to 
the court and the court may make an order that the 
vacancy shall not be filled, or shall not be filled except in 
such circumstances as may be specified in the order. 

 
(9) The continuing members of the committee, provided 

there be not less than 2 such continuing members, may 
act notwithstanding any vacancy in their body. 

 
(10) If there be no committee of inspection any act or thing or 

any direction or permission by this Ordinance authorised 
or required to be done or given by the committee may be 
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done or given by the court on the application of the 
trustee." 

 
10.03 The Bankruptcy Ordinance sets out what the trustee of an estate 
can and cannot do without the permission of the committee.84  Section 60 
gives the trustee certain powers to deal with the property of the bankrupt 
without the permission of the committee and states that:- 
 

"Subject to the provisions of this Ordinance and to any order of 
the court, the trustee may do all or any of the following things - 
 
(a) sell all or any part of the property of the bankrupt 

(including the goodwill of the business, if any, and the 
book debts due or growing due to the bankrupt), by public 
auction or private contract, with power to transfer the 
whole thereof to any person or company, or to sell the 
same in parcels, and any transfer of a business of a 
bankrupt by the Official Receiver or trustee shall be 
deemed to be exempted from the provisions of the 
Transfer of Businesses (Protection of Creditors) 
Ordinance; 

 
(b) give receipts for any money received by him, which 

receipts shall effectively discharge the person paying the 
money from all responsibility in respect of the application 
thereof; 

 
(c) prove, rank, claim and draw a dividend in respect of any 

debt due to the bankrupt; 
 
(d) exercise any powers the capacity to exercise which is 

vested in the trustee under this Ordinance and execute 
any powers of attorney, deeds and other instruments for 
the purpose of carrying into effect the provisions of this 
Ordinance." 

 
10.04 Section 61 of the Bankruptcy Ordinance sets out a list of actions 
a trustee may take only with the permission of the committee:- 
 

"The trustee may, with the permission of the committee of 
inspection, do all or any of the following things - 

 
(a) carry on the business of the bankrupt so far as may be 

necessary for the beneficial winding up of the same; 
 
(b) bring, institute or defend any action or other legal 

proceeding relating to the property of the bankrupt; 
 

                                            
84  But see Disagreements between the Committee and the Trustee at paragraph 10.26 to 10.29. 
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(c) employ a solicitor or other agent to take any proceedings 
or do any business which may be sanctioned by the 
committee of inspection; 

 
(d) accept as the consideration for the sale of any property of 

the bankrupt a sum of money payable at a future time 
subject to such stipulations as to security and otherwise 
as the committee think fit ; 

 
(e) mortgage or pledge any part of the property of the 

bankrupt for the purpose of raising money for the 
payment of his debts; 

 
(f) refer any dispute to arbitration, or compromise any debts, 

claims and liabilities, whether present or future, certain or 
contingent, liquidated or unliquidated, subsisting or 
supposed to subsist between the bankrupt and any 
person who may have incurred any liability to the 
bankrupt, on the receipt of such sums, payable at such 
times and generally on such terms as may be agreed on; 

 
(g) make such compromise or other arrangement as may be 

thought expedient with creditors or persons claiming to be 
creditors in respect of any debts probable under the 
bankruptcy; 

 
(h) make such compromise or other arrangement as may be 

thought expedient with respect to any claim arising out of 
or incidental to the property of the bankrupt, made or 
capable of being made on the trustee by any person or by 
the trustee on any person; 

 
(i) divide in its existing form amongst the creditors, 

according to its estimated value, any property which from 
its peculiar nature or other special circumstances cannot 
be readily or advantageously sold. 

 
The permission given for the purposes of this section 
shall not be a general permission to do all or any of the 
above-mentioned things but shall only be a permission to 
do the particular thing or things for which permission is 
sought in the specified case or cases." 

 
10.05 The relationship between the trustee and the committee is 
further defined under section 82 which provides that:- 
 

"(1) Subject to the provisions of this Ordinance, the trustee 
shall, in the administration of the property of the bankrupt 
and in the distribution thereof amongst his creditors, have 
regard to any directions that may be given by resolution 
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of the creditors at any general meeting or by the 
committee of inspection, and any directions so given by 
the creditors at any general meeting shall, in case of 
conflict, be deemed to override any directions given by 
the committee of inspection. 

 
(2) The trustee may from time to time summon general 

meetings of the creditors for the purpose of ascertaining 
their wishes, and it shall be his duty to summon meetings 
at such times as the creditors, by resolution, either at the 
meeting appointing the trustee or otherwise may direct, 
and it shall be lawful for any creditor, with the 
concurrence of one-fourth in value of the creditors 
(including himself), at any time to request the trustee or 
Official Receiver to call a meeting of the creditors, and 
the trustee or Official Receiver shall call such meeting 
accordingly within 14 days: 

 
Provided that the person at whose instance the meeting 
is summoned shall, if so required, deposit with the trustee 
or the Official Receiver, as the case may be, a sum 
sufficient to pay the costs of summoning the meeting, 
such sum to be repaid to him out of the estate if the court 
so directs. 

 
(3) The trustee may apply to the court in the manner 

prescribed for directions in relation to any particular 
matter arising under the bankruptcy. 

 
(4) Subject to the provisions of this Ordinance the trustee 

shall use his discretion in the management of the estate 
and its distribution among the creditors." 

 
10.06  Section 83 of the Bankruptcy Ordinance further provides that:- 
 

"If the bankrupt or any of the creditors or any other person is 
aggrieved by any act or decision of the trustee, he may apply to 
the court, and the court may confirm, reverse or modify the act 
of decision complained of, and make such order in the premises 
as it thinks just." 

 
 
Discussion 
 
10.07 The Official Receiver generally approves of the provisions on 
creditors' committees in the Insolvency Act 1986 and has made several 
proposals for amendment of the Bankruptcy Ordinance based on its 
provisions.  The Official Receiver's proposals on committees led us into a 
more detailed consideration of a trustee's duties in administering an estate 
and we have made some recommendations on duties later in this chapter. 
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Creditors' Committee: 
 
10.08 The Official Receiver has proposed that the name of the 
committee should be changed to "creditors' committee" as this is more easily 
understood than committee of inspection. We take the view that it is better to 
name the committee after its members rather than to name it after its function.  
We therefore recommend that the term "creditors' committee" should be 
adopted in place of "committee of inspection". 
 
 
Meetings only when Necessary and Agreed: 
 
10.09 The Official Receiver has proposed that meetings of the 
committee should only be held as and when necessary and as agreed by the 
committee rather than monthly as provided for at present and that members of 
the committee should be capable of being represented by any person in 
possession of an appropriate letter of authority, thereby obviating the need for 
a proxy or power of attorney.85 
 
10.10 The Official Receiver has advised that the provision requiring 
the committee to meet at least once a month is impractical.  We find that there 
is little merit in a provision that requires a committee to meet unless it has 
something to discuss.  We recommend that the first meeting of the committee 
should be called by the trustee to take place within three months of his 
appointment or of the committee's establishment, whichever is later.  
Subsequent meetings should be held when and where determined by the 
trustee or if requested by a member of the committee or on a date specified at 
the previous meeting of the committee.  This recommendation reflects the 
corresponding provision under the Insolvency Rules 1986.86 
 
 
Representation by Letter of Authority: 
 
10.11 We agree with the Official Receiver's proposal that members of 
the committee should be capable of being represented by any person in 
possession of a letter of authority.  The Bankruptcy Ordinance provides that a 
creditor may be represented on the committee by a person holding a general 
proxy or general power of attorney.87  We do not believe that any useful 
function is fulfilled by the requirement for a general proxy or power of attorney.  
We favour the Insolvency Rules 1986 provision that a member of the 
committee may, in relation to the business of the committee, be represented 
by any other person duly authorised by him for that purpose but that a 
representative must hold a letter of authority entitling him to act, signed by the 
member.88 

                                            
85  Bankruptcy Ordinance, section 24(2) and (3). 
86  The Insolvency Rules 1986, rule 6.153. 
87  Bankruptcy Ordinance, section 24(2). 
88  The Insolvency Rules 1986, rule 6.156. 



68 

 
10.12 For this purpose any proxy in relation to a committee should, 
unless it contains a statement to the contrary, be treated as a letter of 
authority to act generally, signed by or on behalf of the member.  The rule 
also provides that no member may be represented by a body corporate or by 
a person who is an undischarged bankrupt or is subject to a composition with 
his creditors.  It is further provided that a person's membership of the 
committee is automatically terminated if he becomes a bankrupt or 
compounds or arranges with his creditors. 89   We recommend that these 
provisions be adopted in the Bankruptcy Ordinance. 
 
 
Control of the Official Receiver or Trustee: 
 
10.13 The Official Receiver has proposed that a trustee should only be 
under a duty to keep the committee informed of general progress in the 
bankruptcy and to inform it in advance of any major action he proposes to 
take.  The Official Receiver also proposed that if a majority of the committee 
was opposed to the proposed action the trustee should only be able to 
proceed with the leave of the court.  These recommendations reflect the 
position under the Insolvency Act 1986.90 
 
10.14 The Insolvency Act 1986, however, goes further and takes 
control of the Official Receiver, as trustee, out of the hands of the committee.  
It provides that there should be no creditors' committee where the Official 
Receiver is the trustee and vests the functions of the committee in the 
Secretary of State.  This would mean that a committee could only be set up at 
a meeting of creditors that appointed a person other than the Official Receiver 
to act as trustee.91  The adoption of such a provision in Hong Kong, where the 
Official Receiver acts as trustee in the vast majority of bankruptcies, would 
effectively mean that creditors' committees would cease to exist.  We do not 
believe that the adoption of these provisions from the Insolvency Act 1986 
would be appropriate to Hong Kong.  In any event we can see no reason for 
differentiating between the Official Receiver and other trustees. 
 
10.15 The Insolvency Act 1986 reflects, in great part, the 
recommendation of the Cork Report that:- 
 

"…. the rights and duties of the committee should be limited to 
receiving information from the liquidator, trustee, etc, and to 
consultation.  He should be under a duty, not only to keep his 
committee informed of the general progress of his administration, 
but so far as is practicable to inform it in advance of any 
important action which he proposes to take. If the majority of the 
committee are opposed to the proposed action, then he should 
be able to proceed only with the leave of the court.  As we have 
said earlier, the committee should have powers to make 

                                            
89  The Insolvency Rules 1986, rule 6.158(1)(a). 
90  Insolvency Act 1986, sections 301 to 304 and the Insolvency Rules, rules 6.150 to 6.166 apply. 
91  Insolvency Act 1986, section 301(2). 
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representations to the court if they are dissatisfied with the 
information being received, or if they are of the opinion that the 
person who is administering the estate is not acting in 
accordance with his powers and duties." 92 

 
10.16 The Cork Report's comments were made in the belief that there 
was no proper supervision carried out by committees and that its 
recommendations would result in greater and more constructive involvement 
by committees.93 
 
10.17 The only relevant rules under the Insolvency Rules 1986 in 
terms of the functions of the committee or control of a trustee by the 
committee relate to the duty imposed on a trustee to report to the committee 
on all such matters as appear to him to be, or as the committee has indicated 
to him as being, of concern to the committee with respect to the bankruptcy.94  
A trustee is not required to comply with a request of the committee if he 
considers that the request is frivolous or unreasonable or if the cost of 
complying would be excessive or if the estate is without sufficient funds to 
enable him to comply.  The committee can also require a trustee to submit a 
written report on the position generally as regards the progress of the 
bankruptcy and matters arising in connection with it. 
 
10.18 The only recourse under the Insolvency Act 1986 for a 
committee dissatisfied with a trustee is to apply to the court.  The provision 
governing the application is much the same as the present provision under 
the Bankruptcy Ordinance and is of doubtful assistance to a committee.95 
 
10.19 Under the Companies Ordinance the committee is appointed "to 
act with" the liquidator.96  The Cork Report noted that both "superintending" 
and "to act with" caused confusion in interpretation and that the position was 
generally unsatisfactory.97  The reality of the situation is that the relationship 
between a trustee and a committee is one that should be loosely defined and 
we do not believe that it is necessary to change the present position.  We 
recommend, however, that, in order to bring conformity to the provisions of 
the Bankruptcy Ordinance and the Companies Ordinance the trustee in 
bankruptcy should have the same relationship with his committee as does a 
liquidator under the Companies Ordinance and that the Bankruptcy Ordinance 
should adopt the wording of the Companies Ordinance that the trustee should 
act with the committee. 
 
 
Powers of the Trustee with or without the Sanction of the Committee: 
 
10.20 Under the Bankruptcy Ordinance a trustee has certain powers to 
deal with the property of the estate without the need to obtain the sanction of 
                                            
92  Cork Report, paragraphs 956 and 957. 
93  Cork Report, paragraph 958. 
94  Insolvency Rules 1986, rules 6.152 and 6.163. 
95  See the Insolvency Act 1986, section 303(1) and the Bankruptcy Ordinance, section 83. 
96  Companies Ordinance, section 206(1). 
97  The Cork Report, paragraph 918. 
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the court or the committee.98  The Ordinance also sets down a list of powers 
exercisable by a trustee with the permission of the committee, or of the court 
in the absence of a committee.99 
 
10.21 In most bankruptcies a trustee usually only has to obtain 
permission to compromise debts and to bring, institute or defend proceedings 
relating to the property of a bankrupt.  The effect of the division of powers is 
that a trustee can usually carry out the administration of an estate within the 
terms of his own powers.  A trustee is obliged, however, to have regard to any 
directions given by the committee. In its turn any directions given by creditors 
at a meeting of creditors override any directions given by the committee.100 
 
10.22 We found that the treatment of a trustee's powers under the 
Bankruptcy Ordinance was illogical to some extent.  For example, a trustee is 
obliged to obtain permission to compromise any debts that may be due to the 
estate yet there is no such obligation relating to the writing-off of debts.101  
The result is that in practice a trustee does not need to seek permission to 
write-off a large debt but he must obtain permission to compromise a small 
debt. 
 
10.23 We considered introducing financial limits above which a trustee 
would be required to seek the sanction of the committee.  A financial limit 
could either be for a fixed amount, for example, HK$100,000, or a fraction of 
the overall value of the estate, for example, 5 per cent.  We do not believe, 
however, that financial limits are practical as both the fixed amount and the 
fraction approach cannot properly take account of the size of an estate.  A 
fixed amount could be the major asset in an estate or it could be insignificant 
depending on the size of the estate.  A fraction common to all estates could 
oblige a trustee to seek sanction for trifling amounts in small estates.  We do 
not propose making any recommendations for amendment to the Bankruptcy 
Ordinance in respect of the inconsistencies referred to above.  We note, 
however, that the provisions for sanction under the Companies Ordinance 
contain the same inconsistencies and we will consider them further in our 
main report. 
 
10.24 We considered the powers of the liquidator in a winding up and 
of the trustee in bankruptcy under Schedules 4 and 5 of the Insolvency Act 
1986 and recommend that the present provisions which oblige a trustee to 
seek sanction for certain actions should be retained with the addition of the 
following power:- 
 

"Power, where any right, option or other power forms part of the 
bankrupt's estate, to make payments or incur liabilities with a 
view to obtaining, for the benefit of the creditors, any property 
which is the subject of the right, option or power." 102 

                                            
98  Bankruptcy Ordinance, section 60. 
99  Bankruptcy Ordinance, sections 61 and 24(10). 
100  Bankruptcy Ordinance, section 82(1). 
101  Bankruptcy Ordinance, section 61(f). 
102  Insolvency Act 1986, Schedule 5, Part I, 5. 
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10.25 The Insolvency Act 1986 103  essentially preserves the four 
general powers of the trustee that already exist under the Bankruptcy 
Ordinance and we recommend the retention of these powers together with a 
further power, taken from the corresponding provisions of the powers of a 
liquidator in a winding up under the Insolvency Act 1986, viz, 
 

"Power to do all such other things as may be necessary for 
administering the estate and distributing its assets." 104 

 
 
Disagreements between the Committee and the Trustee: 
 
10.26 The Bankruptcy Ordinance provides that, subject to the 
provisions of the Ordinance, the trustee shall have regard to any resolution 
that may be given by the creditors at a general meeting or by the 
committee.105  The Bankruptcy Ordinance is not clear as to the position in the 
event that the trustee and the committee, or creditors, disagree, nor is it clear 
whether this provision extends to the powers of the trustee which he can 
exercise without permission. 
 
10.27 If a trustee is uncertain as to how he should proceed he may 
apply to the court for directions.106  The position of creditors, and by extension 
the committee, is less certain.  The Bankruptcy Ordinance provides that any 
bankrupt, creditor or other person who is aggrieved by any act or decision of 
the trustee may apply to the Court.107   The Cork Report, referring to the 
corresponding section under the Bankruptcy Act 1914, commented that it was 
extremely difficult for a bankrupt to take any action against his trustee in 
respect of loss, damage, or other wrong which he (or his estate) may have 
suffered at the trustee's hands and that there was no reported case where a 
bankrupt had successfully invoked the jurisdiction conferred by the section.  
The Cork Report added that an individual creditor seeking to impeach a 
trustee's administration under the section must, it seemed, show that the 
trustee was acting entirely unreasonably. 108   There has been a recent 
instance of a bankrupt making an unsuccessful application to court in Hong 
Kong under this provision.  The test applied by the court was that the bankrupt 
had to show exceptional behaviour on the part of the trustee, for example, that 
he had not exercised his power in good faith or had acted in a way in which 
no reasonable trustee would have acted.109 
 
10.28 The remedy available to a committee opposed to the actions of 
a trustee who ignores its directions would therefore seem to be very difficult 
as unless a trustee was acting in bad faith or entirely unreasonably a 

                                            
103  Insolvency Act 1986, Schedule 5, Part II, with the exception of power number 13 which relates 

to tenancy in tail and has no relevance to Hong Kong. 
104  Insolvency Act 1986, Schedule 4, Part Ill, 13. 
105  Bankruptcy Ordinance, section 82(1). 
106  Bankruptcy Ordinance, section 82(3). 
107  Bankruptcy Ordinance, section 83. See paragraph 10.06 for the text of section 83. 
108  The Cork Report, paragraphs 778 and 779. 
109  Pun Siu Fun, Maria -v- The Official Receiver; Hong Kong Law Digest, January 1991, at A7. 
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committee would seem to have no recourse against him.  The Insolvency Act 
1986 made some attempt to improve the position of creditors by replacing 
"aggrieved" with "dissatisfied". 110   It is not known whether the change in 
wording under the Insolvency Act 1986 has had any practical effect on the 
interpretation of the provision by the court though the inclusion of the word 
"omission" in section 303(1) of the Insolvency Act 1986 might assist creditors 
in an action against the trustee for inaction.111  We doubt that the change in 
wording will have any significant effect as the test applied recently relates to 
the behaviour of the trustee and not to the state of mind of the applicant.  We 
are of the view that the test for the court should not be the exceptional 
behaviour of a trustee or his bad faith but whether the trustee has been in 
breach of his duties.112 
 
10.29 The Companies Ordinance provides that the exercise by the 
liquidator of the powers conferred on him are subject to the control of the 
court and any creditor may apply to the court with respect to any exercise or 
proposed exercise of any of the powers.113  The powers referred to include 
powers for which a trustee does not require the permission of the committee.  
We find that the Companies Ordinance would provide an appropriate level of 
control over a trustee in bankruptcy and we recommend its adoption.  This 
would mean that creditors or the committee would have the power to apply to 
the court in respect of any power under sections 60 and 61 of the Bankruptcy 
Ordinance. 
 
 
The Trustee's Duties: 
 
10.30 Although the Bankruptcy Ordinance provides for some control 
over trustees it does not define his duties.114  The Cork Report considered 
that the duties of an insolvency practitioner, including a trustee in bankruptcy, 
should be expressly defined by statute and recommended that an insolvency 
practitioner should act in a fiduciary capacity and deal with the property under 
his control honestly, in good faith, with proper skill and competence and in a 
reasonable manner.115  The Cork Report further recommended that creditors 
should be allowed to bring actions against insolvency practitioners for breach 
of duty without the leave of the court but that an insolvent should obtain the 
leave of the court before taking action.  The rational behind requiring 
insolvents to obtain the leave of the court was that if the trustee or liquidator 
failed to realise assets at the estimated value put on them in the statement of 
affairs, the bankrupt often felt that this provided him with a prima facie case 
for complaint.  In such cases there was often to be found a tendency on the 

                                            
110  Insolvency Act 1986, section 303(1). 
111  Annotated Guide to the 1986 Insolvency Legislation; Sealy and Milman, 3rd edition, at 

page 347. 
112  See paragraphs 10.30 to 10.34. 
113  Companies Ordinance, section 199(3). 
114  There are provisions imposing duties on the Official Receiver, such as sections 77 and 78, but 

these are not relevant to our recommendations. 
115  Cork Report, paragraphs 777 to 788. 
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part of the bankrupt to believe that there was a conspiracy against him of 
which he was the innocent victim.116 
 
10.31 The Insolvency Act 1986 has gone some way towards imposing 
a statutory duty on trustees in providing that a trustee may be liable for his 
actions in the event that he behaves improperly in the following 
circumstances:- 
 

"Where on an application under this section the court is 
satisfied - 

 
(a) that the trustee of a bankrupt's estate has 

misapplied or retained, or become accountable for, 
any money or other property comprised in the 
bankrupt's estate, or 

 
(b) that a bankrupt's estate has suffered any loss in 

consequence of any misfeasance or breach of 
fiduciary or other duty by a trustee of the estate in 
carrying out his functions, 

 
the court may order the trustee, for the benefit of the estate, to 
repay, restore or account for money or other property (together 
with interest at such rate as the court thinks just) or, as the case 
may require, to pay such sum by way of compensation in 
respect of the misfeasance or breach of fiduciary or other duty 
as the court thinks just. 

 
This is without prejudice to any liability arising apart from this 
section." 117 

 
10.32 This provision only sets out the liability of the trustee for his 
actions and in so far as it does this we approve of it and recommend its 
adoption.  We are of the view, however, that the Bankruptcy Ordinance should 
go further and define the trustee's duties in two key areas. 
 
10.33 Firstly, we support the Cork Report's recommendation that the 
duties of the trustee to the bankrupt, to creditors and to other interested 
parties should be defined by statute.  We agree with the Cork Report that any 
duty imposed on trustees should not be so onerous as to hinder trustees in 
exercising their functions and consider that the definition suggested by the 
Cork Report, that a trustee should be under a general duty "to act in a 
fiduciary capacity and to deal with the property under his control honestly, in 
good faith, with proper skill and competence and in a reasonable manner", 
would be an appropriate duty to impose. 
 
10.34 Secondly, we believe that the duty of the trustee in relation to 
realisation of the assets of an estate should be defined.  We considered 
                                            
116  Cork Report, paragraphs 781 to 784. 
117  Insolvency Act 1986, section 304(1). 
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whether it would be inappropriate to impose a separate duty on trustees but 
take the view that the realisation of assets is sufficiently specific and important 
to merit a special duty.  We recommend that it should be the duty of a trustee 
to take all reasonable care to realise the best price reasonably obtainable in 
the circumstances.  We would emphasise that a trustee's duty with regard to 
realisations is made without prejudice to the general duty recommended and 
that the realisations duty is comprehended under the umbrella of the general 
duty. 
 
 
Recommendations 
 
 The name of the committee of inspection should be changed to 

creditors' committee. 
 
 The first meeting of the creditors' committee should be called by 

the trustee to take place within three months of his appointment 
or of the committee's establishment, whichever is later.  
Subsequent meetings should be held when and where determined 
by the trustee or if requested by a member of the committee or on 
a date specified at the previous meeting of the committee; 
following the Insolvency Rules 1986, rule 6.153. 

 
 Members of the creditors' committee should be capable of 

representation at a meeting by any person in possession of a 
letter of authority from the member provided that person is not a 
body corporate, an undischarged bankrupt or a person who is 
subject to a composition or arrangement with his creditors.  
Membership of the committee should be automatically terminated 
if a member becomes bankrupt or compounds or arranges with 
his creditors; following the Insolvency Rules 1986, rules 6.156 and 
6.158. 

 
 A creditors' committee should be appointed "to act with" rather 

than to supervise the trustee. 
 
 The present provisions which oblige a trustee to seek sanction for 

certain actions should be retained with the addition of the 
following power:- 

 
 "Power, where any right, option or other power forms 

part of the bankrupt's estate, to make payments or 
incur liabilities with a view to obtaining, for the 
benefit of the creditors, any property which is the 
subject of the right, option or power." 

 
 The four general powers of the trustee that exist under the present 

provisions should be retained with the addition of the following 
power:- 
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"Power to do all such other things as may be 
necessary for administering the estate and 
distributing its assets." 

 
 The exercise by the trustee of the powers conferred on him 

should be subject to the control of the court and any creditor 
should be able to apply to the court with respect to any exercise 
or proposed exercise of any of the powers by the trustee.  The 
powers referred to include powers for which the trustee does not 
require the permission of the committee. 

 
 Where the court is satisfied that a trustee has misapplied or 

retained, or become accountable for, any money or other property 
comprised in a bankrupt's estate, or that a bankrupt's estate has 
suffered any loss in consequence of any misfeasance or breach 
of fiduciary or other duty by a trustee of the estate in carrying  out 
his functions, the court may order the trustee, for the benefit of 
the estate, to repay, restore or account for money or other 
property (together with interest at such rate as the court thinks 
just) or, as the case may require, to pay such sum by way of 
compensation in respect of the misfeasance or breach of fiduciary 
or other duty as the court thinks just; following the Insolvency Act 
1986, section 304(1). 

 
 A trustee should be under a duty to act in a fiduciary capacity and 

to deal with the property under his control honestly, in good faith, 
with proper skill and competence and in a reasonable manner. 

 
 In realising the assets of a bankrupt's estate it should be the duty 

of a trustee to take all reasonable care to realise tile best price 
reasonably obtainable in the circumstances. 
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Chapter 11 
 
Statement of affairs 
 
_________________________ 
 
 
 
The Present Law 
 
11.01 The making of a receiving order against a debtor sets in motion 
a series of proceedings consequent to the order.  The statement of affairs is 
one of these, its primary purpose being to establish a debtor's assets and 
liabilities and their whereabouts. 
 
11.02 Section 18 of the Bankruptcy Ordinance provides that:- 
 

"(1) Where a receiving order is made against a debtor, he 
shall, unless the court otherwise orders, make out and 
submit to the Official Receiver a statement of and in 
relation to his affairs in the prescribed form, verified by 
affidavit, and showing the particulars of the debtor's 
assets, debts and liabilities, wherever situate, the names, 
addresses and occupations of his creditors, whether in 
Hong Kong or elsewhere, the securities held by them 
respectively, the dates when the securities were 
respectively given, and such further or other information 
as may be prescribed or as the Official Receiver may 
require.  Such statement shall also give details of all 
property held by him in a t'ong name or under any alias, 
or by his wife or any concubine of his, or by any person in 
trust for him or them, with full particulars as to the manner 
and date of its being acquired. 

 
(2) The statement shall be so submitted within the following 

times, namely - 
 

(a) if the order is made on the petition of the debtor, 
within 3 days from the date of the order; 

 
(b) if the order is made on the petition of a creditor, 

within 7 days from the date of the order, 
 

but the court may, in either case for special reasons, extend the 
time. 

 
(3) if the debtor fails without reasonable excuse to comply 

with the requirement of this section, he may be punished 
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for a contempt of court and the court may, on the 
application of the Official Receiver or of any creditor, 
adjudge him bankrupt. 

 
(4) Any person stating himself to be a creditor of the 

bankrupt may, on payment of the prescribed fee, 
personally or by agent inspect the statement at all 
reasonable times and take any copy thereof or extract 
therefrom, but any person untruthfully so stating himself 
to be a creditor shall be guilty of a contempt of court and 
shall be punishable accordingly on the application of the 
trustee or Official Receiver." 

 
11.03 Section 78(1)(h) imposes a duty on the Official Receiver to 
assist the debtor in preparing his statement of affairs in case the debtor has 
no solicitor acting for him and is unable to prepare it properly himself, and for 
this purpose the Official Receiver may employ someone to assist in its 
preparation at the expense of the estate. 
 
11.04 Under section 129(1)(f) a debtor is guilty of a bankruptcy offence 
if he makes any material omission or misstatement in any statement relating 
to his affairs, unless he proves that he had no intent to defraud. 
 
11.05 Bankruptcy Rule 82 provides that where a debtor requires an 
extension of time in filing his statement of affairs he can apply to the Official 
Receiver who may give a written certificate extending the time.  The certificate 
shall be filed in court rendering an application under section 18 unnecessary. 
 
 
Discussion 
 
11.06 The Official Receiver has proposed some changes of a minor, 
practical, nature to the present law.  Our recommendation that receiving and 
adjudication orders should be combined in a single bankruptcy order would 
have no effect on provisions relating to the statement of affairs generally. 
 
 
Time for Submission of the Statement of Affairs: 
 
11.07 The Official Receiver proposes that the time in which a 
statement of affairs should be submitted under section 18(2) should be 
increased from seven to twenty one days on an order made on a creditor's 
petition and where an order is made on a debtor's own petition the statement 
should accompany the petition instead of being submitted within three days of 
the date of the order. 
 
11.08 The Official Receiver considers that the seven day time limit for 
the submission of a statement of affairs in the case of a receiving order made 
on a creditor's petition is unrealistic and that twenty one days would allow a 
debtor sufficient time to prepare a statement in most cases.  The Official 
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Receiver believes, however, that the situation is different in the case of a 
debtor's petition and that if a debtor petitions for his own bankruptcy he should 
immediately place the Official Receiver in a situation where he has full 
knowledge of the debtor's financial position. 
 
11.09 The Official Receiver's proposal is not unique.  The Insolvency 
Act 1986 has introduced the same provisions.118  Other jurisdictions looked at 
did not reveal any great differences to the present law in Hong Kong.  
Australia provides that in proceedings for the bankruptcy of a debtor instituted 
by a creditor the bankrupt must file his statement within fourteen days of the 
bankruptcy order.  A debtor's petition must be accompanied by a statement of 
affairs.119 
 
11.10 In Singapore a debtor is obliged, on the making of a receiving 
order based on a creditor's petition, to file an affidavit within twenty four hours, 
setting out details of his business partners, if any, together with a statement of 
his principal assets and liabilities.  The affidavit then forms part of the debtor's 
statement of affairs which must be produced within twenty one days of the 
making of the receiving order.  A debtor who petitions for his own bankruptcy 
is obliged to furnish a statement of affairs within seven days of the making of 
a receiving order.120 
 
11.11 We are of the opinion that the Official Receiver's proposals on 
the time limits for the submission of the statement of affairs are an 
improvement on the current provisions and recommend their adoption.  The 
present requirement that a debtor, in respect of whom a petition has been 
presented by a creditor, should prepare a statement within seven days is not 
practical in anything other than the simplest of estates.  Most bankrupt estates 
are more complex and are often in such disarray that seven days would not 
provide sufficient time for a debtor to prepare a proper statement. 
 
11.12 A debtor who petitions for his own bankruptcy is in a different 
position.  The fact that he seeks his own bankruptcy indicates that he is well 
aware of his financial position and we see no reason why he should not share 
his knowledge with the Official Receiver by filing a statement with his petition.  
The form of the statement of affairs should be freely available at the Official 
Receiver's Office to any person who wishes to present his own petition. 
 
 
Dispensing with the Statement of Affairs: 
 
11.13 The Official Receiver also proposes that he should have the 
discretion to dispense with the statement of affairs where he considers a 
statement to be unnecessary without having to apply for an order of the court.  
Bankruptcy Rule 81A states that the court, in considering an order dispensing 
with the statement, may receive a report of the Official Receiver in support of 

                                            
118  Insolvency Act 1986, section 272 (in relation to a debtor's petition) and section 288 (in relation 

to a creditor's petition). 
119  Bankruptcy Act 1966, sections 54 and 55. 
120  Bankruptcy Act 1888, sections 8 and 16. 
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the order.  In practice, the court responds to the initiative of the Official 
Receiver as it is the Official Receiver who invariably seeks an order to 
dispense with the statement and who always files a report setting out his 
reasons for the application.  The Official Receiver may consider that a 
statement is unnecessary after conducting a preliminary examination of the 
debtor immediately after the making of the receiving order.  The preliminary 
examination is in questionnaire form and is designed to quickly establish the 
whereabouts of the debtor's assets and the extent of his liabilities, together 
with other pertinent details, before the statement of affairs is prepared.121  
Provided a bankrupt co-operates with the Official Receiver in the preparation 
of his preliminary questionnaire the Official Receiver is well placed to gauge 
whether the statement can safely be dispensed with. 
 
11.14 We understand from the Official Receiver that many debtors fail 
to submit statements either in time or at all.  Most debtors, especially non-
business debtors, do not keep books of account. In other cases debtors who 
may have been required to keep books claim that the books have been lost or 
destroyed.  A surprising number claim that the bailiff seized the accounts 
when levying execution on a judgment. 
 
11.15 We support the Official Receiver's proposal that he be 
empowered to dispense with the statement of affairs without an order of the 
court in circumstances where he considers it unnecessary. 
 
 
Extension of Time for Submission of the Statement of Affairs: 
 
11.16 The Official Receiver's final proposal is that he should be able to 
give an extension of time for filing the statement of affairs without having to 
file a certificate in court as is currently provided for under Bankruptcy Rule 82.  
We see no practical purpose to the filing of a certificate and therefore support 
the Official Receiver's proposal. 
 
11.17 Indeed, the recommendation would bring the Bankruptcy 
Ordinance into line with the Companies Ordinance which provides the Official 
Receiver with the power to extend the time for submission of the statement of 
affairs in companies winding up without reference to the filing of a 
certificate.122 
 
 
Contempt of Court : 
Form of Statement of Affairs: 
 
11.18 In addition to the Official Receiver's proposals we are of the 
opinion that two other issues need to be addressed in relation to the 
statement of affairs. 
 

                                            
121  But see paragraphs 12.35 to 12.39. 
122  Companies Ordinance, section 190(3). 
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11.19 First, we recommend that section 18(3) of the Bankruptcy 
Ordinance, which provides that it shall be a contempt of court for a debtor, 
without reasonable excuse, to fail to comply with the requirements of the 
section, should be replaced by section 288(4) of the Insolvency Act 1986 
which sets out more clearly the reasons for the debtor being guilty of a 
contempt of court. Section 288(4) provides that:- 
 

"A bankrupt who - 
 

(a) without reasonable excuse fails to comply with the 
obligation [to submit a statement of affairs within 
21 days of the bankruptcy order] imposed by this 
section, or 

 
(b) without reasonable excuse submits a statement of 

affairs that does not comply with the prescribed 
requirements, 

 
is guilty of a contempt of court and liable to be punished 
accordingly (in addition to any other punishment to which 
he may be subject)." 

 
11.20 Section 288(4)(a) is similar to section 18(3) but specifically 
refers to the obligation of a bankrupt to complete the statement of affairs. 
 
11.21 Second, we do not believe that the present form of the 
statement of affairs is adequate for its purposes.  The statement of affairs is 
only available in English.  The first, and often the only, language of most 
debtors is Chinese.  It seems to us that every effort must be made to make it 
easy for debtors to complete the statement of affairs and we recommend that 
the form of statement should be made available in Chinese. 
 
11.22 It would also make it simpler for debtors to prepare a statement 
of affairs if the form of statement was easier to understand.  The present form 
of statement consists of a general account of assets and liabilities which 
breakdown the main account into thirteen supporting sheets.  The 
accountants on the sub-committee advise that the present statement does not 
even conform with modern accounting practice.  We recommend that the form 
of the statement be examined with a view to it being simplified and 
modernised. 
 
11.23 Finally, the form of statement is printed on several different sizes 
of paper, making it difficult to understand and to handle.  We recommend that 
the new form of statement of affairs should be on standard size paper.123 
 
 

                                            
123  Bankruptcy (Forms) Rules, Form 28. 
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Recommendations 
 
 The time for submission of the statement of affairs should be 

increased to twenty one days from the date of the bankruptcy 
order in the case of an order made on a creditor's petition; 
following the Insolvency Act 1986, section 288. 

 
 The statement of affairs should be submitted with the petition 

where a debtor petitions for his own bankruptcy; following the 
Insolvency Act 1986, section 6.62.  The statement of affairs should 
be freely available at the Official Receiver's Office to any person 
who wishes to present his own petition. 

 
 The Official Receiver should have the discretion to dispense with 

the statement of affairs where he considers it unnecessary, 
without having to apply for an order of the court to dispense with 
the statement; following the Insolvency Rules 1986, rule 6.62. 

 
 The Official Receiver should have the power to extend the time for 

submission of the statement of affairs without having to file a 
certificate in court. 

 
 The circumstances under which a debtor may be in contempt of 

court under section 18(3) of the Bankruptcy Ordinance should be 
more clearly set out as in section 288(4) of the Insolvency Act 
1986. 

 
 The prescribed form of the statement of affairs should also be 

available in Chinese, simplified, and printed on standard size 
paper. 
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Chapter 12 
 
Public examination 
 
________________________ 
 
 
 
The Present Law 
 
12.01 The public examination of a debtor by the court is one of the 
proceedings consequent on the making of a receiving order and commences, 
therefore, before a debtor is made bankrupt.  The public examination may 
continue after a debtor has been adjudicated bankrupt.  If our 
recommendation for a single bankruptcy order is adopted the public 
examination would take place after bankruptcy.124 
 
12.02 The primary objective of public examination is the disclosure 
and discovery of assets of the debtor or bankrupt and the procedure is 
regarded as an important aspect of the bankruptcy process.  In addition to the 
discovery of assets, public examination serves one of the main purposes of 
the public policy associated with bankruptcy law, that of the protection of the 
public by the gathering of information about the debtor or bankrupt and his 
affairs.  The Cork Report said that as a general rule the public examination 
should be held in all cases of bankruptcy with limited power to dispense with 
it.125  In practice, however, relatively few public examinations are held.  In the 
ten years between April 1982 and March 1993 only fifty public examinations 
were held in a period when over two thousand four hundred receiving orders 
were made.126 
 
12.03 Section 19 of the Bankruptcy Ordinance provides:- 
 

"(1) Where the court makes a receiving order, it shall, save as 
in this Ordinance provided, hold a public sitting, on a day 
to be appointed by the court, for the examination of the 
debtor, and the debtor shall attend thereat and shall be 
examined as to his conduct, dealings and property. 

 
(2) The examination shall be held as soon as conveniently 

may be after the expiration of the time for the submission 
of the debtor's statement of affairs. 

 
(3) The court may adjourn the examination from time to time. 
 

                                            
124  See paragraphs 6.04 to 6.09. 
125  The Cork Report, paragraph 599. 
126  See the Schedules annexed. 
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(4) Any creditor who has tendered a proof, or his 
representative authorised in writing, may question the 
debtor concerning his affairs and the causes of his failure. 

 
(5) The Official Receiver shall take part in the examination of 

the debtor, and for the purpose thereof, if specifically 
authorised by the court, may employ a solicitor with or 
without counsel.  No solicitor or counsel shall be allowed 
to take part in the examination on behalf of the debtor. 

 
(6) If a trustee is appointed before the conclusion of the 

examination, he may take part therein. 
 
(7) The court may put such questions to the debtor as it may 

think expedient. 
 
(8) The debtor shall be examined on oath and it shall be his 

duty to answer all such questions as the court may put or 
allow to be put to him.  Such notes of the examination as 
the court thinks proper shall be taken down either in 
shorthand or longhand and they or a transcript thereof 
shall be read over either to or by the debtor and signed 
by him and may thereafter, save as in this Ordinance 
provided, be used in evidence against him; they shall also 
be open to the inspection of any creditor at all reasonable 
times upon the payment of the prescribed fee. 

 
(9) When the court is of the opinion that the affairs of the 

debtor have been sufficiently investigated, it shall by 
order declare that his examination is concluded, but such 
order shall not be made until after the day appointed for 
the first meeting of creditors. 

 
(10) Where the debtor is a lunatic or suffers from any such 

mental or physical affliction or disability as in the opinion 
of the court makes him unfit to attend his public 
examination, or is absent from Hong Kong, the court may 
make an order dispensing with such examination or 
directing that the debtor be examined on such terms, in 
such manner and at such place as to the court seems 
expedient." 

 
12.04 Section 19A provides that:- 
 

"(1) Notwithstanding section 19 the court may, on the 
application of the Official Receiver, make an order 
dispensing with the public examination of the debtor. 

 
(2) Before making an application under subsection (1) the 

Official Receiver shall - 
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(a) publish notice of his intention to make the 

application in the Gazette; and 
 

(b) give notice of his intention to make the application 
to every creditor who has tendered a proof. 

 
(3) Any creditor who has tendered a proof and wishes to 

oppose the making of an order under subsection (1) shall, 
within 21 days after the date of publication of a notice 
pursuant to subsection (2), give notice in writing to the 
Official Receiver of his intention to oppose the making of 
an order and may thereafter appear and oppose the 
making of an order. 

 
(4) Before making an order under subsection (1) the court 

shall consider a report of the Official Receiver made in 
the manner prescribed." 

 
 
Discussion 
 
Self Incrimination: 
 
12.05 At his public examination a debtor is required to answer on oath 
questions as to his conduct, dealings and property put to him by the Official 
Receiver, his trustee, his creditors, or the court.  A debtor must answer all 
questions which the court allows to be put to him and cannot avoid doing so 
even though his answers may incriminate him save as provided by section 
141 of the Bankruptcy Ordinance.  The written record of the examination may 
be used as evidence in any proceedings against him.  The Official Receiver 
may make use of the information obtained at the public examination in 
preparing the reports which it is his duty to make, including those in relation to 
a possible prosecution for any alleged offences under the Bankruptcy 
Ordinance and also in relation to a bankrupt's eventual discharge. 
 
12.06 The Bill of Rights127 no longer allows the use of answers to be 
used against a debtor who had already been charged with or convicted of a 
criminal offence.  Article 11(2)(g) of the Bill of Rights provides that:- 
 

"(2) In the determination of any criminal charge against him, 
everyone shall be entitled to the following minimum 
guarantees, in full equality - 

 
(g) not to be compelled to testify against himself or to 

confess guilt." 
 

                                            
127  Bill of Rights Ordinance (Cap 383). 
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12.07 It appears that the protection provided by article 11(2)(g) does 
not extend to a person who has not been charged with a criminal offence.  It 
was recently decided in the High Court of Hong Kong that the words in article 
11(2)(g) were unequivocal and were restricted to the rights of a person 
charged with a criminal offence.128 
 
12.08 The Insolvency Rules 1986 provide that a bankrupt shall answer 
all such question as the court may put, or allow to be put, to him in his 
examination and that any statement made by the bankrupt in his public 
examination may be used as evidence against him.  The court, however, has 
a discretion to adjourn the public examination if criminal proceedings have 
been instituted against the bankrupt and the court is of the opinion that the 
continuance of the hearing of the public examination would be calculated to 
prejudice a fair trial of those proceedings.129 
 
12.09 The English Court of Appeal has decided, inter alia, that the 
transcript of a public examination was admissible in criminal proceedings.130  
This decision is in line with other decisions made by the English courts, 
notably in the case of private examination under the Companies Parts of the 
Insolvency Act 1986, that by the provisions of the Insolvency Act 1986, 
Parliament had abrogated the right of people to refuse to answer questions. 
 
12.10 The Australian Bankruptcy Act 1986 provides, inter alia, that 
subject to a contrary direction by the court, a bankrupt is not excused from 
answering a question merely because to do so might tend to incriminate 
him.131  The wording of this subsection specifically refers to a bankrupt.  As 
the provision relates to the examination of both a bankrupt (the relevant 
person) and other persons the specific reference to bankrupts implies that the 
privilege against self incrimination is available to persons other that the 
bankrupt though it is not specifically stated.132 
 
12.11 In Hong Kong there is other legislation that provides for 
examination of persons. Under section 143 of the Companies Ordinance, for 
instance, the Financial Secretary may appoint inspectors to investigate the 
affairs of a company.  Under section 149A any answer, in respect of such an 
investigation, given by a person to a question put to him may be used in 
evidence against him. Section 145(3A), however, gives protection to the 
person under investigation in providing that if a question might tend to 
incriminate him and the person so claims before answering the question, 
neither the question nor the answer shall be admissible in evidence against 

                                            
128  Re Tse Chu Fai, unrep. MP No 3646 of 1992, 20th November 1992, Jones J. Hong Kong Law 

Digest, November 1992 at K5. 
129  Insolvency Rules 1986, rule 6.175(1),(5)and(6). 
130  R v Kansal [1992]3 WLR 494, C.A. 
131  Bankruptcy Act 1966, section 81(11AA). 
132  Note also the new provision under section 20 of the Bankruptcy Amendment Act 1992, now 

section 77(C) of the Bankruptcy Act 1966, which provides the Official Receiver with power to 
require the bankrupt or any person to give the Official Receiver such information as he requires 
and to attend before the Official Receiver to give evidence and to produce all books in his 
possession.  The Official Receiver may require the information or the evidence to be given on 
oath, either orally or in writing, and for that purpose may administer an oath. 
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him in criminal proceedings other than proceedings in relation to a charge of 
perjury in respect of the answer. 
 
12.12 Section 33(6) of the Securities and Futures Commission 
Ordinance (Cap 24) provides similar protection to a person under 
investigation under that Ordinance as that provided under section 145(3A) of 
the Companies Ordinance although the exempted proceedings are wider. 
Section 33(6) adds that the investigator shall, before asking any question 
under the section, inform the person concerned of the limitation imposed by 
the subsection in respect of the admissibility in evidence of the question and 
any answer given.133 
 
12.13 Apart from public policy considerations the main objective of a 
trustee is to recover the assets of a bankrupt and make a distribution to 
creditors.  To that end, public examination is one of more powerful weapons 
by which he can attempt to force a bankrupt to answer questions relating to 
his assets.  It may be argued that if an answer is likely to incriminate him and 
the answer can be used as evidence against him in other proceedings a 
bankrupt will be less likely to disclose assets or information.  Another 
argument, however, says that if a bankrupt is allowed to decline to answer a 
question because it might incriminate him he could hide behind the privilege. 
 
12.14 One of the frustrations of a trustee is not being able to prove that 
a bankrupt is hiding assets.  Unless a trustee is able to link a bankrupt to 
concealed assets a bankrupt is unlikely to reveal them.  Our 
recommendations in the chapter on private examination should go some way 
to relieving this situation as regards other witnesses but the position of a 
bankrupt is different.134  We do not see how any sanction other than those 
that presently exist under the Bankruptcy Ordinance and those under our 
recommendations, such as postponement of discharge, can be imposed. 
 
12.15 We do not believe, however, that the privilege of a right to 
silence would be of any assistance to the administration of an estate and 
recommend that a bankrupt should be obliged to answer questions that might 
tend to incriminate him but that the answers may not be used as evidence 
against him in criminal proceedings.  We consider that a bankrupt should be 
obliged to answer questions in his public examination that might incriminate 
him even if he has been charged with a criminal offence.  In our view a 
bankrupt who has been charged with a criminal offence would be specifically 
protected under the Bankruptcy Ordinance as the evidence could not be used 
against him in criminal proceedings and that an obligation to answer 
questions in such circumstances would not be in breach of the Bill of Rights. 
 
 
Legal Representation: 
 
12.16 The Bankruptcy Ordinance, section 19(5), provides that a 
bankrupt or debtor is not entitled to be legally represented at his public 
                                            
133  See re Lee Kwok Hung, unrep.  MP No 3039 of 1992, 8th January 1993, Jones J. 
134  See paragraphs 13.12 to 13.16. 
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examination.  The position in England under the Bankruptcy Act 1914 was 
that a debtor could be represented at his examination135 and the right to be 
represented is now contained in the Insolvency Rules 1986, rule 6.175(3), 
which provides that:- 
 

"The bankrupt may at his own expense employ a solicitor with or 
without counsel, who may put to him such questions as the court 
may allow for the purpose of enabling him to explain or qualify 
any answers given by him, and may make representations on 
his behalf." 

 
12.17 The position in Australia is much the same as in England.  
Under section 81(7) of the Bankruptcy Act 1966, any person summoned for 
examination:- 
 

"... is entitled to be represented, on his examination, by counsel 
or a solicitor, who may re-examine him after his examination." 

 
12.18 We are of the view that a debtor or bankrupt should be entitled 
to be legally represented at his public examination and that the right to be 
represented is particularly important if a debtor or bankrupt is obliged to 
answer questions that might incriminate him.  A debtor or bankrupt should, 
however, be responsible for the expenses of his representation.  We 
recommend the adoption of the provision under the Insolvency Rules 1986. 
 
 
Public Examination only When Necessary:  
Rights of Creditors: 
 
12.19 The Official Receiver is obliged to hold a public examination 
unless he applies to the court to dispense with it under section 19A of the 
Bankruptcy Ordinance.  In practice this does not happen as the preliminary 
examination136 and the available records of a debtor usually provide sufficient 
information to obviate the need for a public examination and in many cases 
therefore the Official Receiver has to apply to the court for an order 
dispensing with the examination.  It is only in cases where there is a need to 
extract further information from a debtor that a public examination needs to be 
held.  The Official Receiver must also have questions to put to a debtor.  
There is no point in holding a public examination unless the debtor is known 
to be holding back assets and unless the Official Receiver believes that he 
can gain some advantage from the examination. 
 
12.20 The Official Receiver has proposed that a public examination 
should be held only when he considers one to be necessary thus removing 
the need for him to apply to the court for an order dispensing with the public 

                                            
135  See Halsbury's Laws of England, 4th edition, Vol.3 at paragraph 400. 
136  At present, on the making of a receiving order, the Official Receiver makes a preliminary 

examination of a debtor using a standard form of questionnaire that seeks to obtain a debtor's 
personal and business details together with details of his assets and liabilities and the reasons 
for his financial problems.  The preliminary examination is carried out by the Official Receiver. 
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examination.  As a consequence of this the Official Receiver has also 
proposed that the right of creditors to request or oblige the Official Receiver to 
hold an examination should be defined. 
 
12.21 The Official Receiver's proposal reflects the provisions on public 
examination in the Insolvency Act 1986 which provides that the Official 
Receiver may apply to the court for the public examination of a bankrupt at 
any time before discharge.137  The Insolvency Act further provides that the 
Official Receiver may be required to hold a public examination if notice is 
given to him by one of the bankrupt's creditors with the concurrence of not 
less than one half in value of the creditors. 
 
12.22 A creditor's request must be in writing and accompanied by a list 
of creditors concurring with the request and the amount of their claims, written 
confirmation of concurrence from each concurring creditor, and a statement of 
the reasons why the examination is requested. 
 
12.23 Before the Official Receiver makes an application to the court for 
a public examination in response to a request, the requesting creditors shall, if 
ordered by the court, deposit with the Official Receiver such sum as the 
Official Receiver determines to be appropriate by way of security for the 
expenses of the hearing of the public examination.  If the Official Receiver 
thinks that the request for public examination is unreasonable he may apply to 
the court for an order relieving him from the obligation to make the 
application.138 
 
12.24 There are some differences in approach in other jurisdictions. In 
Scotland the scope of the public examination is not limited to examination of a 
debtor.  In addition, any relevant person may be examined in relation to the 
debtor's assets, his dealings with them or his conduct relating to his business 
or financial affairs.  Notwithstanding this the trustee has a discretion not to 
request the court for a public examination but one quarter in value of creditors 
may apply to the court for an order that a debtor or any relevant person be 
publicly examined.139 
 
12.25 In Australia, there is no specific provision empowering creditors 
to oblige the trustee to hold a public examination but creditors have general 
control of the trustee and may oblige him to act on any resolution they may 
make at a meeting of creditors.140 
 
12.26 We are persuaded that the Insolvency Act 1986 provisions are 
an improvement on the present law and recommend that the Official Receiver 
should have a discretion whether to apply to the court to hold the public 
examination of a debtor.  In addition we believe that the public examination 

                                            
137  Insolvency Act 1986, section 290. 
138  Insolvency Rules 1986, rule 6.173. 
139  Bankruptcy (Scotland) Act 1985, section 45, and the Scottish Law Commission Report on 

Bankruptcy and Related Aspects of Insolvency and Liquidation (February 1982) at paragraph 
14.1. 

140  Bankruptcy Act 1966, section 177 and see also section 69. 
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should be held if one quarter in value of creditors request the Official Receiver 
to do so, thus following the Scottish provision. 
 
12.27 The shift in emphasis from the Official Receiver having to follow 
a set procedure of reporting to court in every case to initiating a procedure 
that requires reporting to court only when public examination is considered 
necessary should result in savings in time and costs to the Official Receiver 
and to the court. 
 
12.28 In recommending that one quarter in value of creditors should 
be able to oblige the Official Receiver to hold a public examination we 
recognise that the public examination is one of the most powerful tools 
available to the Official Receiver and to creditors in their efforts to trace assets 
or obtain information relevant to the administration of the estate. For this 
reason we are not in favour of the Insolvency Act 1986 requirement that one 
half in value of creditors should have to give notice to the Official Receiver in 
order to require him to hold a public examination.  We believe it is in the public 
interest that debtors should be examined when it appears necessary to do so 
and that the Official Receiver should never shrink from holding a public 
examination purely on the grounds of cost.  We are aware, however, that 
even the simplest public examination involves expense as, in addition to the 
usual expenses of a court hearing, a short-hand writer must be available to 
take notes of the examination. 
 
12.29 There is sometimes a danger in bankruptcy of creditors not 
wanting a debtor to be publicly examined such as where a debtor is indebted 
to his relatives or where the bankruptcy proceedings were taken as a result of 
a family dispute.  In such cases, and they are not unusual, the debts owed to 
relatives of the debtor could amount to a majority both in value and number 
and a closing of ranks by the creditors related to a debtor could result in 
prejudice being caused to other creditors.  It has been pointed out that this 
would be the type of situation that should cause the trustee to hold a public 
examination but nonetheless we believe that our recommendation would allow 
a minority of creditors to pursue enquiries through a public examination which 
the majority would prefer to leave unanswered.  While we have little doubt that 
in such situations the Official Receiver would feel bound to hold an 
examination we also want to see the rights of minority creditors protected. 
 
 
Confidentiality of the Trustee's Report: 
 
12.30 There is also the question of the confidentiality of the report of 
the trustee on which an application is based.  The Court of Appeal in England 
has recently considered this point.141  It had been the practice in England, and 
is the practice in Hong Kong, that a report of a trustee to the court is a 
confidential document and is not open to inspection.  This practice applies to 

                                            
141  Re British and Commonwealth Holdings plc (Nos 1 and 2) [1992] 2 AER 801 CA.  See also 

British and Commonwealth Holdings plc (joint administrators) v Spicer & Oppenheim (a firm) 
[1992] 4 AER 876 HL.  See also Perak Pioneer Ltd. v Carrian Holdings Ltd. [1984] HKLR 349 
at 352H. 
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the report of the trustee in making an application for public and private 
examination.142  The Court of Appeal has upset the practice in England in 
holding that a person who seeks to set aside an order for production of 
documents obtained against him by company administrators on the basis of a 
statement filed with the court will, at the court's discretion, be permitted to 
inspect the statement if the court would otherwise be unable fairly and 
properly to dispose of his application to set aside, and if the administrators fail 
to show that confidentiality is appropriate. 
 
12.31 We accept that there may be circumstances when it is 
appropriate for the bankrupt or a respondent in a private examination to 
inspect the report of the trustee but we do not wish to see a situation develop 
where the bankrupt or a respondent could inspect the report as of right.  We 
consider that there is a balance to be struck and recommend that in the case 
of a report of the trustee to the court in relation to a public or private 
examination it should be in the discretion of the court whether to allow 
inspection of the trustee's report but that the report should remain confidential 
unless the respondent can show that it would be unfair to him not to allow 
inspection. 
 
 
Creditors to Supply the Official Receiver with a List of Questions: 
 
12.32 Where creditors wish to put questions to a debtor in public 
examination we recommend that the Official Receiver should be furnished 
with a list of the questions to be put prior to the public examination.  The 
furnishing of a list would provide the Official Receiver with advance 
knowledge of the questions that are to be put to a debtor and should help him 
in preparing his own questions.  It would also be generally helpful in 
formulating a line of questioning to be put to a debtor. 
 
 
Costs: 
 
12.33 We recommend that the court should have a discretion to order 
that the costs of a public examination should be borne by the creditors who 
have obliged the Official Receiver to hold an examination if the court, either 
on its own motion or on the application of the Official Receiver, considers that 
it was unnecessary, on the evidence of the questions asked, to have held the 
examination. 
 
 
Perjury on Examination: 
 
12.34 If a debtor or bankrupt wilfully makes a statement in the course 
of his public examination which is material in that proceeding and which he 
knows to be false or does not believe to be true, he can be charged with 
perjury and is liable on conviction upon indictment to imprisonment for seven 

                                            
142  See paragraph 13.27. 



91 

years and to a fine.143  It is likely that a bankrupt would be aware or would be 
warned in the course of his examination that his public examination is a 
judicial proceeding and that he would be committing perjury if he were to 
make a false statement.  Nonetheless, we believe that it would be useful to 
give a warning before the examination to ensure that the bankrupt was fully 
aware of the consequences of making a false statement in his examination.  
We recommend that a notice should be placed in Form 53 of the Bankruptcy 
(Forms) Rules, the Order Appointing a Time for the Public Examination of a 
Debtor, warning that on conviction for perjury a bankrupt would be subject to 
imprisonment for seven years and a fine.144 
 
 
The Northern Irish Procedure: 
 
12.35 The Cork Report drew our attention to a procedure under the 
Northern Irish Bankruptcy Rules 1970 which provides that if a bankrupt 
consents, notes taken in his preliminary examination145  may be adopted by a 
bankrupt as his initial evidence.  Before a public examination the Official 
Receiver is required to send a copy of the notes to a bankrupt with a notice in 
prescribed form informing him that at the sitting for his public examination the 
bankrupt will be invited to adopt the notes as his evidence and that if he has 
any doubts about this the bankrupt is advised to consult a solicitor.  If a 
bankrupt agrees to adopt the notes the Official Receiver is obliged to read 
them in open court at the public examination and when signed by a bankrupt 
they are filed in court. 
 
12.36 The procedure is not intended to deal with matters of 
controversy, such as transactions which the trustee may wish to challenge.  
Controversial matters should be the subject of cross-examination during the 
public examination.  The Cork Report, which found this procedure attractive, 
commented that it understood that no bankrupt, invited to adopt the notes, 
had refused and that the procedure had resulted in a considerable saving in 
court time and shorthand writer's fees.146  The question of shorthand writer's 
fees is relevant to Hong Kong as these fees are high and can be a 
considerable influence in a decision whether an estate can afford to bear the 
costs of a public examination. 
 
12.37 We believe that the Northern Irish provisions could be adopted 
by the Official Receiver in Hong Kong with little difficulty.  We recommend the 
adoption of the Northern Irish procedure with two changes.  The first is that 
instead of placing the emphasis on a bankrupt agreeing to adopt his 
preliminary examination the preliminary examination should be taken as part 
of his public examination unless a bankrupt objects.  The second is that the 
examination should be in questionnaire form rather than in narrative form. 
 

                                            
143  Crimes Ordinance (Cap 200), section 31. 
144  See also paragraph 13.36. 
145  See footnote 135. 
146  The Cork Report, paragraphs 600 and 601. 



92 

12.38 The Official Receiver has pointed out that the present form of 
preliminary examination is simply recorded by the Official Receiver as part of 
his investigation of the estate and is not sworn by a debtor or filed in court and 
that if the preliminary examination is to be filed in court it would be necessary 
to have it translated into English.  We recommend that the preliminary 
examination should be capable of being conducted in English or Chinese and 
filed in court in either language. 
 
12.39 The form of statement taken by the Official Assignee for 
Bankruptcy in Northern Ireland is very detailed, going into a bankrupt's history 
for many years prior to bankruptcy and taking details of family, previous 
residences and educational details in addition to a bankrupt's business history.  
We are of the view that it should be a matter for the Official Receiver to decide 
in each case how deeply he needs to investigate a bankrupt's prior history.  
The Official Receiver could formulate his questions accordingly. 
 
 
Minority View: 
 
12.40 Our recommendations on public examination are not unanimous.  
A strong objection was made to our adoption of some of the Insolvency Act 
1986 provisions on the basis that it reduces the rights of creditors and pushes 
them into the background in the administration of bankruptcy.  It was argued 
that every creditor should have the right to question a debtor and that a 
creditor's questions would be more subjective than those posed by the Official 
Receiver and would provide a different angle from which to question a debtor. 
 
12.41 It was also argued that even one creditor should be able to 
require the holding of a public examination but it was accepted that creditors 
who required a public examination should be obliged to pay the costs of the 
examination if the court took the view that the holding of the examination was 
frivolous or wasteful. 
 
 
Recommendations 
 
 A bankrupt should be obliged to answer all questions that are put 

to him in his public examination even though his answers might 
incriminate him but his answers may not be used as evidence 
against him in criminal proceedings. 

 
 The provisions under the Insolvency Rules 1986 should be 

adopted whereby a bankrupt may at his own expense employ a 
solicitor with or without counsel, who may put to him such 
questions as the court may allow for the purpose of enabling him 
to explain or qualify any answers given by him, and may make 
representations on his behalf. 

 
 The public examination should only be held on the application of 

the Official Receiver or, where no such application is made by the 
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Official Receiver, on the requisition of one quarter of the creditors; 
following, in part, the Insolvency Act 1986, section 290. 

 
 It should be in the discretion of the court whether to allow 

inspection of the trustee's report to the court but the report 
should remain confidential unless the bankrupt can show that it 
would be unfair to him not to allow inspection. 

 
 Creditors should furnish the Official Receiver with a list of the 

questions they intend to put to a bankrupt at a public examination. 
 
 The court should have a discretion to order that the costs of a 

public examination should be borne by creditors who have 
obliged the Official Receiver to hold an examination if the court 
considers that it was unnecessary to have held the examination. 

 
 A warning should be placed in the Order Appointing a Time for the 

Public Examination of a Debtor warning that on conviction for 
perjury a debtor or bankrupt would be subject to imprisonment for 
seven years and a fine. 

 
 Provisions similar to the procedure under the Northern Irish 

Bankruptcy Rules 1970 should be introduced whereby the 
preliminary examination of the bankrupt would be sworn by the 
bankrupt and filed in court as part of his public examination 
unless he objects. 
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Chapter 13 
 
Inquiry as to the debtor's conduct, dealings 
and property (private examination) 
 
________________________________________________________ 
 
 
 
The Present Law 
 
13.01 The primary purpose of private examination is the examination 
of third parties as to the assets or information relating to the assets of the 
debtor or bankrupt.  The examination is held by the court in private and is 
conducted by the trustee.  It is also possible to examine the debtor or 
bankrupt under this provision but this is only likely to happen where it is 
considered desirable that the examination be held in private.  The Bankruptcy 
Ordinance provides for the inquiry into the debtor's conduct, dealings and 
property as follows:-147 
 

"(1) The court may, on the application of the Official Receiver 
or trustee, at any time after a receiving order has been 
made against a debtor summon before it the debtor or his 
wife, or any person known or suspected to have in his 
possession any of the estate or effects belonging to the 
debtor or supposed to be indebted to the debtor, or any 
person whom the court may deem capable of giving 
information respecting the debtor, his dealings or property, 
and the court may require any such person to produce 
any documents in his custody or power relating to the 
debtor, his dealings or property. 

 
(2) If any person so summoned, after having been tendered 

a reasonable sum, refuses to come before the court at 
the time appointed, or refuses to produce any such 
document, having no lawful impediment made known to 
the court at the time of its sitting and allowed by it, the 
court may, by warrant, cause him to be apprehended and 
brought up for examination. 

 
(3) The court may, by itself or by a commissioner appointed 

for the purpose, examine on oath, either by word of 
mouth or by written interrogatories, any person so 
brought before it concerning the debtor, his dealings or 
property. 

 

                                            
147  Bankruptcy Ordinance, section 29. 



95 

(4) If any person on examination before the court admits that 
he is indebted to the debtor, the court may, on the 
application of the Official Receiver or trustee, order him to 
pay to the Official Receiver or trustee, at such time and in 
such manner as to the court seems expedient, the 
amount admitted or any part thereof, either in full 
discharge of the whole amount in question or not, as the 
court thinks fit, with or without the costs of the 
examination. 

 
(5) If any person on examination before the court admits that 

he has in his possession any property belonging to the 
debtor, the court may, on the application of the Official 
Receiver or trustee, order him to deliver to the Official 
Receiver or trustee such property or any part thereof, at 
such time and in such manner and on such terms as to 
the court may seem just. 

 
(6) The court may, if it thinks fit, order that any person who if 

in Hong Kong would be liable to be brought before it 
under this section shall be examined in any place out of 
Hong Kong by a commissioner appointed for the purpose. 

 
(7) In the case of the death of the debtor or his wife or of any 

other witness whose evidence has been duly taken under 
this Ordinance, the deposition of the person so deceased 
purporting to be sealed with the seal of the court, or a 
copy thereof purporting to be so sealed, shall in all legal 
proceedings be admitted as evidence of the matters 
therein deposed to, saving all just exceptions." 

 
13.02 The powers contained in the Bankruptcy Ordinance are directed 
at enabling the court to help a trustee in bankruptcy to establish the 
circumstances relating to the bankrupt's affairs with as little expense and as 
expeditiously as possible, with a particular view to the recovery of assets and 
the ascertainment of the validity of creditors' claims. 
 
13.03 A debtor or bankrupt may be examined if the trustee is 
dissatisfied with the information given by him but in the case of other persons, 
referred to as respondents, the trustee may be required to show that some 
inquiry had already been made of the respondent which was responded to 
unsatisfactorily. 
 
13.04 Although the Ordinance refers only to an application of the 
trustee or the Official Receiver it is possible for a creditor or others to make an 
application.  In practice an application by anyone other than the trustee or the 
Official Receiver is unusual.148 
 

                                            
148  See Williams and Muir Hunter on Bankruptcy, 19th edition, pages 113 and 114. 
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13.05 Until recently a trustee who had commenced proceedings 
against a respondent was not allowed to examine him under section 29, the 
principle being that by applying for the examination the trustee was seeking to 
obtain the equivalent of interrogatories in the action.  A trustee who merely 
contemplated bringing an action against a respondent also had to be careful 
as he could compromise the action if he decided to proceed on the basis of 
facts obtained on examination.  An examination made by a trustee in such 
circumstances could be viewed by the court as a "fishing expedition" against 
the respondent.  A recent decision in England on the corresponding section of 
the company provisions of the Insolvency Act 1986 has cast doubt on whether 
this would still be the case in Hong Kong.  The Court of Appeal held that the 
test whether the liquidator had reached a firm decision to bring an action 
against the party against whom the order was sought was not the appropriate 
test, for the court had an unfettered discretion under the section; that in 
exercising that discretion the court had to balance the requirements of the 
liquidator against possible oppression of the party sought to be examined.149  
As the Insolvency Rules 1986 apply to both company and individual 
insolvency in relation to the examination of persons concerned in an 
insolvency the judgment applies to bankruptcy in England and Wales.150 
 
 
Discussion 
 
Self Incrimination:151 
 
13.06 Unlike the provisions of section 19 on public examination, 
section 29 is silent on the duty of a respondent to answer questions put to him 
in the course of a private examination and on the use of any answers he 
might give in subsequent proceedings.  Any respondent, other than the debtor, 
summoned for private examination must answer all questions put to him 
unless the answers might tend to incriminate him.  A debtor or bankrupt is not 
protected from self-incriminating questions, however, as is the case in public 
examination. 
 
13.07 The position has now changed in England and Wales in the light 
of recent decisions relating to self incrimination and it has now been held that, 
by the provisions of the Insolvency Act 1986, Parliament had abrogated the 
right of people to refuse to answer questions. 
 
13.08 We see no reason to treat respondents differently to bankrupts 
and recommend that a respondent should be obliged to answer all questions 
put to him even if his answers might tend to incriminate him and those 
answers shall not be used in any criminal proceedings against him. 
 
 

                                            
149  Cloverbay Ltd. (Joint Administrators) v Bank of Credit and Commerce International S.A., [1991] 

Chd 90, (C.A) 
150  Insolvency Rules, Part 9.  See in particular rules 9.1, 9.2 and 9.5(a) and (b). 
151  Williams on Bankruptcy, 19th edition, page 115 and paragraphs 12.05 to 12.15 of this Report. 
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Legal Representation: 
 
13.09 In practice, a respondent in a private examination is permitted 
legal representation.  This is not specified in the Bankruptcy Ordinance as for 
public examination.  We recommend that a provision following rule 6.175(3) of 
the insolvency Rules 1986 should be adopted in the Bankruptcy Ordinance to 
make it clear that a respondent is entitled to legal representation.152 
 
 
Examination of the Bankrupt or the Bankrupt's Spouse: 
 
13.10 The Bankruptcy Ordinance provides for the summoning before 
the court of the debtor or his wife for examination. 153   In practice it is 
recognised that if the debtor is a woman her husband can be summoned but 
the Official Receiver has said that the assumption that a woman cannot 
become bankrupt is no longer valid and recommends that the wording should 
be changed to the bankrupt or the bankrupt's spouse to avoid uncertainty. 
 
13.11 We agree that the use of "wife" to describe a debtor's spouse is 
obsolete and should be replaced.  "Debtor" would in any event be replaced by 
"bankrupt" under our recommendations.  We consider that a provision for the 
examination of a bankrupt or the bankrupt's spouse would be an appropriate 
replacement for the present provision.  This follows the wording in section 366 
of the Insolvency Act 1986. 
 
 
Admission by the Respondent of Indebtedness to or Possession of 
Property Belonging to the Debtor: 
 
13.12 The Bankruptcy Ordinance provides that any person who on 
examination admits that he is indebted to the debtor or has in his possession 
property belonging to the debtor may be ordered by the court to pay the debt 
to or deliver the property or part of the debt or property, to the trustee.154  The 
Official Receiver proposes that the emphasis of this provision should be 
changed by providing that if it appears to the court that a person is indebted to 
the debtor or is in possession of property belonging to the debtor the court 
may order that the debt be paid to, or the property, or part, be delivered to the 
trustee. 
 
13.13 We agree that the Bankruptcy Ordinance should be amended as 
proposed by the Official Receiver.  At present the provisions are of limited 
value to a trustee as they provide that the respondent must admit that a debt 
is owed to the debtor or that he possesses property of the debtor before the 
court can make an order for payment of the debt or delivery of the property to 
the trustee.  In the context of private examinations, which by their very nature 
indicate conflicting interests or disagreement between the trustee and a 

                                            
152  See paragraph 12.16. 
153  Bankruptcy Ordinance, section 29(1). 
154  Bankruptcy Ordinance, section 29(4) and (5). 
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respondent, such admissions are rare and are ineffective against an 
uncooperative respondent. 
 
13.14 Our recommendation is well supported by legislation in other 
jurisdictions.  The corresponding provisions under the Singapore Bankruptcy 
Act 1888 are almost identical to Hong Kong except that in Singapore the court 
may order the payment of a debt or the delivery of property, or part of the debt 
or property, if it appears to the court that the respondent is indebted to the 
debtor or is in possession of his property.155 
 
13.15 The Insolvency Act 1986 contains a similar provision to 
Singapore but it differs to the extent that under the Insolvency Act the court 
appears to have the power to order any person to pay a debt or deliver 
property as a result of information obtained in the examination of a third 
party.156 
 
13.16 We do believe that it is unreasonable to make an order for 
delivery or payment of assets against a person on the basis of an examination 
of a third party.  We consider that the Singapore provision strikes a better 
balance between the need to reinforce the power of the court to make orders 
for delivery of assets as a result of the examination of a respondent and the 
right of third parties to have an opportunity to defend themselves.  We 
therefore recommend the adoption of the Singapore provisions into the 
Bankruptcy Ordinance. 
 
 
Inter Partes, and Ex parte Applications for Private Examination: 
 
13.17 We have considered whether an application for private 
examination should be made ex parte, as has been the practice in Hong 
Kong.157  The Chancery Division of the High Court in England recently held 
that an ex parte order should not be made against a respondent without giving 
him an opportunity to be heard.  The court said that the only exception to this 
should be when two conditions were satisfied:- 
 

"First, that giving him such an opportunity appears likely to 
cause injustice to the applicant, by reason either of the delay 
involved or the action which it appears likely that the respondent 
or others would take before the order can be made.  Secondly, 
when the court is satisfied that any damage which the 
respondent may suffer through having to comply with the order 
is compensatable under the cross-undertaking or that the risk of 
uncompensatable loss is clearly outweighed by the risk of 
injustice to the applicant if the order is not made" 158 

 

                                            
155  Bankruptcy Act 1988, section 31(4) and (5). 
156  Insolvency Act 1986, section 367(1) and (2). 
157  See also Insolvency Rules 1986, rule 9.2(4) which allows for an ex parte application. 
158  Hoffman J. in re First Express Ltd [1992] BCC 785. 
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13.18 We accept that sometimes it is impossible to safeguard the 
interests of every party and consider that the interests of the trustee and of 
respondents must be balanced.  Accordingly, we recommend that applications 
for private examination should be made inter partes except in circumstances 
where the trustee believes that the application would cause the respondent or 
others to take actions that would prejudicially affect the estate.  In cases 
where a trustee makes an ex parte application he should make full disclosure 
of the facts of the case to the court, in whose discretion it should lie to make 
an order. 
 
 
Submission of Affidavits and Delivery of Documents by the Respondent: 
 
13.19 The Official Receiver has proposed that the court should have 
the power to order a respondent to submit an affidavit to the court containing 
an account of his dealings with the bankrupt and to produce any documents in 
his possession or under his control relating to the bankrupt or the bankrupt's 
dealings, affairs or property. 
 
13.20 This reflects the position under the Insolvency Act 1986 which 
provides that the court may, at any time after a bankruptcy order has been 
made, on the application of the Official Receiver or of the trustee of the 
bankrupt's estate, summon to appear before it:- 
 

"(a) the bankrupt or the bankrupt's spouse or former spouse, 
 
(b) any person known or believed to have any property 

comprised in the bankrupt's estate in his possession or to 
be indebted to the bankrupt, 

 
(c) any person appearing to the court to be able to give 

information concerning the bankrupt or the bankrupt's 
dealings, affairs or property. 

 
The court may require any such person mentioned in paragraph 
(b) or (c) to submit an affidavit to the court containing an account 
of his dealings with the bankrupt or to produce any documents in 
his possession or under his control relating to the bankrupt or 
the bankrupt's dealings, affairs or property." 159 

 
13.21 In providing that the persons referred to in the Insolvency Act 
can be required to furnish an affidavit the legislators adopted a 
recommendation of the Cork Report 160 and effectively reversed a rule, which 
still applies in Hong Kong, that a person summoned for private examination 
could not be ordered to furnish an account in writing of transactions between 
himself and the debtor, or of property received by him.161 
 
                                            
159  Insolvency Act 1986, section 366(1). 
160  The Cork Report, paragraph 903. 
161  The rule in Ex parte Reynolds [1882] 21 ChD 601. 
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13.22 We are in favour of allowing the court, in appropriate 
circumstances, to require a respondent, including a bankrupt's spouse, to 
furnish an affidavit containing an account of his dealings with the bankrupt.  A 
respondent may also be required to produce documents that relate to his 
dealings with the bankrupt. 
 
13.23 We are concerned that trustees should not be allowed to abuse 
this power.  The giving of evidence on affidavit is more onerous than giving 
oral evidence.  Respondents may be required to disclose dealings going back 
several years which may involve a respondent incurring considerable expense 
to comply with the terms of the order.  Orders to produce affidavits could 
affect third parties who did not have direct dealings with a bankrupt, such as 
accountants, bankers and solicitors, who, through their duties of confidentiality 
to their clients, would often be obliged to refuse to volunteer information to a 
trustee.  For these reasons we believe that an application to produce an 
affidavit should be made inter partes except where the interests of the trustee 
would be prejudiced as stated above. 
 
13.24 The use of affidavits should not be used by a trustee as a 
weapon to ambush respondents but should only be used when information 
legitimately requested has been withheld.  A trustee should be able to 
demonstrate to the court that he has requested the information.  We do not 
consider that such a procedure would be oppressive and we recommend 
therefore that a trustee should be able to apply for an order of the court 
requiring a respondent to produce an affidavit of his dealings with a bankrupt 
and to produce any documents in his possession or under his control relating 
to the bankrupt, the bankrupt's dealings, affairs or property. 
 
13.25 Most objections by respondents to applications to produce 
affidavits are likely to be heard at the application by the trustee for an order.  
Where, however, a respondent appeals against an order the appeal should be 
heard before the examination.  An appeal against an order will necessarily 
delay the hearing of the examination until after the appeal.  In the event of a 
respondent appealing against an order to produce an affidavit the respondent 
should not be obliged to continue with the preparation of the affidavit prior to 
the hearing of the appeal unless the trustee makes a separate application for 
an order obliging the respondent to continue with preparation of the affidavit 
and the court so orders. 
 
 
Interrogatories: 
 
13.26 The Insolvency Rules 1986 provide the trustee with the option of 
applying for a court order to require a respondent to answer interrogatories.  
We believe that this would be a useful option for a trustee to employ in 
addition to seeking an order for appearance before the court, the submission 
of affidavits and the production of documents and so recommend.162 
 

                                            
162  Insolvency Rules 1986, rule 9.2(3)(b). 
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Confidentiality of a Trustee's Report: 
 
13.27 The same comments and recommendation apply to the 
confidentiality of the trustee's report in private examination as in public 
examination.163 
 
 
Payment of Costs of the Examination by a Respondent: 
 
13.28 A further proposal of the Official Receiver is the adoption of a 
provision similar to the Insolvency Rules 1986 which provide that where the 
court has ordered an examination of any person and it appears to the court 
that the examination was made necessary because information had been 
unjustifiably refused by the respondent, it may order him to pay the costs of 
the examination.  In addition, there is provision that where the court makes an 
order for a respondent to deliver up property or to discharge a debt due to the 
bankrupt the court may order that the costs of the application be paid by the 
respondent. 164 
 
13.29 There is legislation in other jurisdictions that makes provision for 
the payment of costs by a respondent but the provision under the Insolvency 
Rules 1986 is the most far reaching one we have examined. 165   The 
Bankruptcy Ordinance already provides that a person who admits to being 
indebted to the debtor or to being in possession of any property of the debtor 
may be ordered to pay the costs of the examination in addition to paying the 
debt or delivering the property to the trustee.166 
 
13.30 It is our view that the Insolvency Rules provision would be a 
desirable extension of the present provision and should be adopted in Hong 
Kong.  We believe that it is reasonable to give the court power to order a 
respondent to pay the costs of an examination if the examination was only 
held as a result of the respondent not complying with a legitimate request of 
the trustee for information or documentation or where the court makes an 
order for a respondent to deliver up property or to discharge a debt due to the 
bankrupt.  We so recommend. 
 
13.31 As a corollary to these recommendations we also recommend 
that where, in the view of the court, a respondent has co-operated with the 
trustee in his examination, whether in oral examination or in the production of 
affidavits, interrogatories or documents, the costs of the respondent may be 
ordered by the court to be borne by the estate. 
 
 

                                            
163  See paragraphs 12.30 and 12.31. 
164  Insolvency Rules 1986, rule 9.6(1) and (2). 
165  For example see the New Zealand Insolvency Act 1967, section 68(4) and (5) or the Singapore 

Bankruptcy Act 1888, section 31(4) and (5). 
166  Bankruptcy Ordinance, section 29(4) and (5). 
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Power of the Court to Order an Inland Revenue Official to Produce Tax 
Documents of the Bankrupt: 
 
13.32 The Official Receiver's final proposal is for a provision that the 
court may order an Inland Revenue official to produce to the court any return, 
account or accounts submitted by the bankrupt to any Inland Revenue official, 
any assessment or determination made in relation to the bankrupt by any 
Inland Revenue official, or any correspondence between the bankrupt and 
any Inland Revenue official; whether before or after the commencement of the 
bankruptcy.  This reflects the position under the Insolvency Act and Rules 
1986.167 
 
13.33 The Official Receiver has advised that the Inland Revenue 
Department at present only hands over documents to the Official Receiver as 
trustee if a debtor gives his consent and that the Inland Revenue Department 
will not even release information to the Official Receiver on the making of an 
adjudication order, citing the secrecy provisions contained in the Inland 
Revenue Ordinance.168 
 
13.34 The Insolvency Act and Rules 1986 set out conditions on which 
an Inland Revenue official must act if served with an order to produce 
documents.  An official must take all reasonable steps to produce the 
documents even if they are in the possession of another Inland Revenue 
official.  In addition the court may order the disclosure of any of the 
documents ordered to be produced under the Insolvency Act to the Official 
Receiver, the trustee or the creditors. 
 
13.35 We recommend that the Insolvency Act and Rules 1986 
provisions should be adopted into the Bankruptcy Ordinance.  We can see no 
reason for the trustee in bankruptcy being denied access to a bankrupt's tax 
records without sufficient reason being shown bearing in mind the role of the 
trustee on the bankruptcy of a debtor.  In the event that there are grounds for 
objection the Insolvency Rules 1986 allow the Commissioner of Inland 
Revenue to object in writing to the making of an order.169 
 
 
Perjury on Examination: 
 
13.36 In the chapter on public examination we recommend that a 
warning should be placed in the Order that calls a debtor or bankrupt for 
examination under section 19 of the Bankruptcy Ordinance.  We believe that 
the same warning should be given to a person being examined under section 
29 and recommend that a warning should be placed in the Summons under 
Section 29.170 
 
 

                                            
167  Insolvency Act 1986, section 369 and Insolvency Rules 1986, rules 6.194 to 6.196. 
168  Inland Revenue Ordinance (Cap 112), section 4. 
169  Insolvency Rules 1986, rule 6.194(6). 
170  Form 112 of the Bankruptcy (Forms) Rules. See also paragraph 12.34. 
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Recommendations 
 
 A respondent should be obliged to answer all questions that are 

put to him in his examination even though his answers might 
incriminate him but his answers may not be used as evidence 
against him in criminal proceedings. 

 
 The provisions under the Insolvency Rules 1986 should be 

adopted to provide that a respondent may at his own expense 
employ a solicitor with or without counsel, who may put to him 
such questions as the court may allow for the purpose of enabling 
him to explain or qualify any answers given by him, and may 
make representations on his behalf. 

 
 The wording of section 29(1) of the Bankruptcy Ordinance should 

be amended to replace the words "the debtor or his wife" with the 
words "the bankrupt or the bankrupt's spouse"; following the 
Insolvency Act 1986, section 366. 

 
 Section 29(4) and (5) of the Bankruptcy Ordinance should be 

amended to provide that where on examination it appears to the 
court that the person examined is indebted to the bankrupt or has 
in his possession property belonging to the bankrupt the court 
may order that person to pay such sum or deliver such property, 
or any part of the sum or property, as the court thinks fit, to the 
trustee. 

 
 Applications for private examinations should be made inter partes 

except where a trustee reports to the court that the application 
would cause the respondent or others to take actions that would 
be likely to cause injustice to the applicant.  In cases where a 
trustee makes an ex parte application he should make full 
disclosure of the facts of the case to the court, in whose 
discretion it should lie to make an order. 

 
 The court should have the power to require a respondent, 

including a bankrupt's spouse, to submit an affidavit of his 
dealings with a bankrupt and to produce any documents in his 
possession or under his control relating to the bankrupt, the 
bankrupt's dealings, affairs or property. 

 
 The court should have the power to require a respondent to 

answer interrogatories; following the Insolvency Rules 1986, 
rule 9.2. 

 
 It should be left to the discretion of the court whether to allow 

inspection of the trustee's report. 
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 The court should have the power to order that the costs of an 
examination should he paid by a respondent if it appears to the 
court that the examination was made necessary because 
information requested by a trustee had been unjustifiably withheld 
by the respondent. 

 
 The court should have the power to order that the costs of an 

examination should be paid by a respondent if the court makes an 
order for the respondent to deliver up property or to discharge a 
debt due to the bankrupt. 

 
 Where a respondent has co-operated with the trustee in his 

examination and/or in the production of documents the court 
should have the discretion to order that the costs of the 
respondent be borne by the estate. 

 
 The court should be able to order an Inland Revenue official to 

produce documents relating to the bankrupt's tax affairs; 
following the Insolvency Act 1986, section 369. 

 
 A warning should he placed in the Summons under Section 29 

warning that on conviction for perjury a person would be subject 
to imprisonment for seven years and a fine. 
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Chapter 14 
 
Bankrupt's property divisible among creditors 
 
___________________________________________________________ 
 
 
 
The Present Law 
 
14.01 The title to this chapter refers to the property of the bankrupt that 
is available for distribution among his creditors.  The main concern of the 
Official Receiver's proposals, however, is with the extent of the property that 
may be retained by a bankrupt.  Section 43 of the Bankruptcy Ordinance 
provides that:- 
 

"The property of the bankrupt divisible among his creditors, and 
in this Ordinance referred to as the property of the bankrupt, 
shall not comprise the following particulars - 

 
(a) property held by the bankrupt on trust for any other 

person; 
 
(b) the tools (if any) of his trade and the necessary 

wearing apparel and bedding of himself and his 
family dependent on and residing with him, to a 
value, inclusive of tools and apparel and bedding, 
not exceeding HK$3,000 in the whole; 

 
But it shall comprise the following particulars - 

 
(i) all such property as may belong to or be vested in 

the bankrupt at the commencement of the 
bankruptcy or may be acquired by or devolve on 
him before his discharge; 

 
(ii) the capacity to exercise and to take proceedings 

for exercising all such powers in or over or in 
respect of property as might have been exercised 
by the bankrupt for his own benefit at the 
commencement of his bankruptcy or before his 
discharge; 

 
(iii) all goods being at the commencement of the 

bankruptcy in the possession, order or disposition 
of the bankrupt, in his trade or business, by the 
consent and permission of the true owner, under 
such circumstances that he is the reputed owner 
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thereof: Provided that things in action other than 
debts due or growing due to the bankrupt in the 
course of his trade or business shall not be 
deemed goods within the meaning of this section". 

 
 
Discussion 
 
14.02 The Official Receiver has proposed that the provisions relating 
to the property of the bankrupt divisible among his creditors and, by extension, 
the property that can be retained by the bankrupt, should be reevaluated as 
the Official Receiver considers that the present provisions are out-dated and 
inadequate.  We agree. 
 
14.03 The sentiments behind the wording of section 43 date back to 
the Bankruptcy Act 1914.  Historically the provisions relating to the extent of 
the property that may be retained by a bankrupt have undoubtedly been pro-
creditor, illustrated in the present provisions by the extent of the allowances in 
respect of the tools of a bankrupt's trade and his domestic needs.  The 
recommendations we make in this chapter may be considered to be pro-
bankrupt.  We do not believe that to be the case as the recommendations 
seek only to achieve a balance by recognising that the needs of a bankrupt 
and his dependents go beyond those of the present provisions.  The Cork 
Report devoted three chapters to the effects of the equivalent section under 
the Bankruptcy Act 1914 and the Cork Report's recommendations were taken 
up to a great extent in section 283 of the Insolvency Act 1986.171  The present 
Australian provisions are more widely drawn than section 43 of the 
Bankruptcy Ordinance but the Harmer Report nonetheless has also made 
recommendations to improve the position of bankrupts.172 
 
 
The HK$3,000 Monetary Limit: 
 
14.04 The Official Receiver has proposed that the monetary limit of 
HK$3,000 in value, inclusive of tools and apparel and bedding, that the 
bankrupt is allowed to retain should be abolished and a discretion should be 
given to the trustee or to the court to take account of each bankrupt's 
circumstances. 
 
14.05 We recommend that the monetary limit should be abolished. 
The present limit has been in place since 1976 and cannot now reflect the 
intention of the legislation.  The Official Receiver and practitioners have 
advised that, in practice, trustees in bankruptcy take a sympathetic approach 
to bankrupts and ignore the limit.  The practice is for trustees, accepting that 
second-hand values in Hong Kong tend to be low, to leave a bankrupt and his 
dependents with adequate domestic furniture and hardware, including 
refrigerators, cookers and even televisions. 
                                            
171  The Cork Report; Chapter 22 on Trust Property, Chapter 23 on Reputed Ownership and 

Chapter 24 on Exempt Property and Family Assets. 
172  The Harmer Report, Chapter 17, Property Available for Distribution. 
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14.06 The Insolvency Act 1986 has no monetary limit nor is there an 
overall monetary limit under the Australian Bankruptcy Act 1966 though there 
are specific monetary limits in respect of certain items such as tools and 
equipment.173 
 
14.07 We see little point in retaining a provision that is almost 
completely ignored by trustees on humane grounds and which is out of date in 
terms of the amount.  Even if the amount was to be updated and index-linked 
we believe that the property a bankrupt should be allowed to retain cannot be 
measured in pure monetary terms and that each bankrupt's case must be 
considered separately.  This approach is reflected in other recommendations 
in this chapter. 
 
 
The Tools of a Bankrupt's Trade or Business: 
 
14.08 The Official Receiver has proposed that the exemptions in 
respect of the tools of a bankrupt's trade under section 43(b) should be 
broadened to take modern day trade and business conditions into account. 
 
14.09 The present provision is stark; a bankrupt may retain the tools, if 
any, of his trade.  The Cork Report recommended that the exemptions should 
be expanded to include equipment indispensable for all trades, professions 
and callings of all kinds.  The recommendation was made with the intention 
that creditors should look to a bankrupt's future income for payment rather 
than to realisation of his assets.174 
 
14.10 The Insolvency Act 1986, adopting the Cork Report's 
recommendations, provides that a bankrupt is entitled to retain - 
 

"such tools, books, vehicles, and other items of equipment as 
are necessary to the bankrupt for use personally by him in his 
employment, business or vocation."175 

 
14.11 There has also been considerable discussion in Australia where 
the Harmer Report has recommended changes to the Bankruptcy Act 1966 
which is, in any event, more progressive than the Hong Kong provision.  It 
provides that the Property divisible among the creditors of the bankrupt does 
not extend to:- 
 

"ordinary tools of trade, plant and equipment, professional 
instruments and reference books of the bankrupt whose 
aggregate value does not exceed the prescribed amount, and 
such other property, if any, being such tools, plant and 
equipment, professional instruments or reference books, as: 

 
                                            
173  Insolvency Act 1986, section 283 and the Bankruptcy Act 1966, section 116. 
174  The Cork Report, Chapter 24, paragraphs 1098 to 1106. 
175  Insolvency Act 1986, section 283(2)(a). 
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(i) the creditors determine by resolution; or 
 

(ii) the court, on application by the bankrupt, 
determines; 

 
at any time before the trustee realises that other property." 176 

 
14.12 The Harmer Report was critical of the provision and said that 
tools could not be catalogued in the same way as household goods as the 
range of trades and occupations was too wide.  The Harmer Report, though 
recognising that inflation could reduce its value, favoured the retention of a 
prescribed amount because it provided the bankrupt with a degree of certainty 
about the items he could retain and, in any event, the bankrupt could always 
apply to the court for an order that certain tools could be retained by him.  The 
Harmer Report also noted that creditors were inclined to allow bankrupts to 
retain property above the prescribed amount if it was likely to help them to 
earn sufficient income to make contributions to the estate.177  The Harmer 
Report recommended that a bankrupt should have the right to choose the 
equipment he wanted to retain provided that it was equipment used by the 
bankrupt in his trade, occupation or profession. 
 
14.13 We view the question of the property that can be retained by a 
bankrupt for use in his trade, occupation or profession to be one of the most 
important aspects of this document.  The present provision is plainly 
inadequate as it provides only for the retention of the tools of a trade in an age 
when bankruptcy affects people in all walks of life.  The effect of the present 
provision, if interpreted literally, is to reduce bankrupts to virtual destitution 
and runs contrary to the principle of rehabilitation.  The legislation examined 
and the Harmer and Cork Reports recognise that bankruptcy is not simply a 
punishment and that the aims of bankruptcy to pay creditors and to 
rehabilitate bankrupts are compatible. 
 
14.14 We believe that a bankrupt should retain such tools and 
equipment as is necessary for him to continue to earn a reasonable living for 
himself and his dependants.  We believe that in certain situations this 
objective would benefit creditors as a bankrupt should pay any excess 
earnings into the estate for the benefit of his creditors. 
 
14.15 We share the view of the Harmer Report that it is not possible to 
categorise all the trades, occupations and professions and the equipment that 
would be necessary for a particular bankrupt to continue in that capacity.  The 
wide definitions employed in the Insolvency Act 1986 tend to support this 
view.178 
 
14.16 We therefore recommend the adoption of a more widely drafted 
provision that would allow each bankrupt to retain property judged on its 
merits.  There is nothing new in this recommendation as the Bankruptcy 
                                            
176  Bankruptcy Act 1966, section 116(2)(c).  The prescribed amount is A$2,000. 
177  The Harmer Report, paragraph 877. 
178  Insolvency Act 1986, section 283. 
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Ordinance already makes provision for a bankrupt to superintend the 
management of his former property or for him to carry on his trade for the 
benefit of his creditors but it is rarely, if ever, used.179 
 
14.17 The difference between our recommendation and the present 
provision is that we want to see the new provision included as part of the 
provision on the property available for distribution to creditors.  The Official 
Receiver would bear a heavy responsibility in administering the provision as, 
in every relevant case, it would be left to his discretion, subject to the right of 
creditors or the bankrupt to apply to the court, to establish whether a bankrupt 
should be allowed to continue in his occupation, trade or business. 
 
(i) Proposal for a voluntary arrangement 
 
14.18 In the context of this expanded responsibility the Official 
Receiver would need to take several matters into account.  If a bankrupt had 
made a proposal for a voluntary arrangement that had been accepted by 
creditors the terms of the voluntary arrangement would apply to the retention 
of property.  As a voluntary arrangement would have the support of creditors 
the exercise of his discretion by the Official Receiver would be unnecessary. 
 
14.19 In cases where there is no voluntary arrangement the Official 
Receiver would be expected to balance the needs of the bankrupt against 
those of the creditors.  We believe that the first consideration of the Official 
Receiver ought to be the cause of the bankruptcy.  We have identified two 
broad types of bankruptcy in this context; bankruptcy resulting from the failure 
of the bankrupt's business and bankruptcy resulting from activities unrelated 
to the bankrupt's business, such as, for example, the bankruptcy of a dentist 
due to losses on margin trading.  It is our view that these distinctions are 
important. 
 
(ii) Business related bankruptcy 
 
14.20 A business related bankruptcy would involve the Official 
Receiver in deciding whether a bankrupt should be allowed to restructure a 
viable business.  We consider that this should only happen if continuing the 
business would enable the bankrupt to earn more than he could earn in 
another occupation and would allow him to make payments to his estate.  We 
consider that such situations would be comparatively rare and would be more 
appropriately dealt with in the context of a proposal to creditors by a bankrupt 
for repayment of his debts.  It could happen that the illness of a bankrupt was 
the cause of not only the bankruptcy but also of the failure of the bankrupt to 
make a proposal to his creditors.  We believe that by providing the Official 
Receiver with this discretion the chances for some business related bankrupts 
to be rehabilitated would be increased. 
 
14.21 It may be argued that this approach is inconsistent with the 
Companies Ordinance which makes it an offence for an undischarged 

                                            
179  Bankruptcy Ordinance, section 62. 
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bankrupt to act as a director or take part in the management of a company.  
We note, however, that the Companies Ordinance makes provision for a 
bankrupt to so act provided he obtains the leave of the court in which he was 
adjudged bankrupt.180 
 
(iii) Non-business related bankruptcy 
 
14.22 The position of a bankrupt business person whose bankruptcy is 
not business related is entirely different.  We consider that every effort should 
be made to assist this type of bankrupt to continue in business as this 
provides the best opportunity for such a bankrupt to provide for himself and 
his dependents and to repay his creditors.  Obviously, if the business of a 
bankrupt is viable the appropriate procedure would be a voluntary 
arrangement but if a voluntary arrangement cannot be agreed with creditors 
the Official Receiver should have the discretion to allow a bankrupt remain in 
business subject to such terms and conditions as the Official Receiver may 
impose. 
 
14.23 In all these cases we consider that there should be no restriction 
on the equipment that the Official Receiver can allow a bankrupt to retain and 
that in appropriate circumstances a bankrupt should be allowed to retain his 
place of business.  This recommendation is particularly relevant to non 
business related bankruptcies where it is more likely that a bankrupt could put 
forward a voluntary arrangement for repayment of his debts based on his 
remaining in business.181  Where a voluntary arrangement is accepted by 
creditors we see every reason for a flexible approach being taken to the use 
by the bankrupt of his business equipment, books, premises, vehicles and any 
other items that the Official Receiver, creditors or the court may consider 
appropriate.  In such cases the trustee would be required to closely monitor 
the running of the business. 
 
 
Domestic Needs: 
 
14.24 The Official Receiver has proposed that the provision relating to 
the retention by a bankrupt of his and his family's basic domestic needs 
should be widened.  We have also considered the question of the availability 
to the estate of the bankrupt's family home. 
 
14.25 The Bankruptcy Ordinance describes the domestic items that a 
bankrupt is entitled to retain as being "the necessary wearing apparel and 
bedding of himself and his family dependent on and residing with him" and is 
subject to the proviso that domestic items together with tools of a trade should 
not exceed HK$3,000 in value.182  We are of the opinion that this provision is 
unsatisfactory and that it needs to be widened. 
 

                                            
180  Companies Ordinance, section 156(1). 
181  We are considering whether to recommend that a bankrupt should have a right of appeal to a 

Master against a decision of the trustee not to allow him continue in his business. 
182  Bankruptcy Ordinance, section 43(b). 
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14.26 Both the Cork and Harmer Reports considered the question of 
what the basic domestic needs of a bankrupt, and of those dependent on him, 
are.  The Reports have considerably expanded the domestic needs of 
bankrupts and their dependents and, in the case of the Cork Report, these 
recommendations have been adopted into the legislation in great part.183  We 
have been influenced by the arguments presented in both Reports and refer 
to them in some detail. 
 
14.27 The Cork Report said that there had been an upward trend in 
what society in the United Kingdom regards as the lowest level which anyone 
in there should be expected to live and we believe that the same comment 
can be applied to Hong Kong. 
 
14.28 The Insolvency Act 1986 allows a bankrupt to retain:- 
 

"such clothing, bedding, furniture, household equipment and 
provisions as are necessary for satisfying the basic domestic 
needs of the bankrupt and his family."184 

 
14.29 This provision expands the amount and quality of the goods that 
can be retained by a bankrupt.  It is tempered by section 308 which allows the 
trustee to claim any part of the bankrupt's property if it appears to the trustee 
that the realisable value of that property exceeds the cost of a reasonable 
replacement.  This provision is designed to prevent a bankrupt retaining such 
items as luxury cars, durable goods and antique items.  The trustee is only 
obliged to replace such property when he has sufficient funds to do so but a 
third party can pay the value of such goods to the trustee in order to allow the 
bankrupt to retain them.185 
 
14.30 The Australian Bankruptcy Act 1966 excludes the following 
domestic needs of the bankrupt and his family from the property divisible 
among his creditors:- 
 

"necessary wearing apparel, necessary household property of 
the bankrupt (including any sewing machine used for domestic 
purposes) and such other household property of the bankrupt, if 
any, as the creditors by resolution determine; at any time before 
the trustee realises that other household property,"186 

 
14.31 The Harmer Report recommended that the exemption should be 
for clothes and household effects necessary for satisfying reasonable 
domestic needs.  In addition the Harmer Report recommended that a list of 
exempt household items should be published.  The list would be non-
exclusive and it would be open to the bankrupt or creditors to argue whether 
property should or should not be retained.  The Harmer Report favoured 
retention of the present powers of creditors to permit a bankrupt to retain 

                                            
183  The Cork Report; Chapter 24.  The Harmer Report, paragraphs 858 to 874 and 912 to 921. 
184  Insolvency Act 1986, section 283(2)(b). 
185  Insolvency Rules 1986, rules 6.187 and 6.188. 
186  Bankruptcy Act 1966, section 116(2)(b). 
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other household property not included in the list of items specifically 
exempted.187 
 
14.32 We consider that the present provision on the domestic items 
that the bankrupt can retain is limited and relies too heavily on the decency of 
the trustee in allowing the bankrupt retain items that are not within the strict 
terms of the provision.  We believe that the new provisions in the Insolvency 
Act 1986 and the proposals put forward by the Harmer Report are well 
thought out.  We have therefore drawn on both the Insolvency Act 1986 and 
the Harmer Report in making our recommendations. 
 
14.33 We consider that the wording of section 283(2)(b) of the 
Insolvency Act 1986 in relation to the domestic property that the bankrupt can 
retain is drafted sufficiently widely to allow the trustee to exercise a discretion 
as to the property that can be retained in each bankruptcy and recommend its 
adoption.  We believe that it is important for the trustee to have a wide 
discretion in each case as the circumstances of bankrupts and their 
dependents vary widely. 
 
14.34 We also recommend the adoption of another Insolvency Act 
1986 provision that complements section 283 of the Act by expanding the 
discretion of the trustee in relation to those bankrupts who have domestic 
property that the trustee considers has a realisable value which would exceed 
the cost of replacement by property of a similar nature.188  An example of this 
would be where a bankrupt possesses a valuable dining table.  The trustee 
could claim the table, sell it and replace it when he has sufficient funds with a 
less valuable table.  We have no objection to the inclusion of a provision 
which would allow a third party to pay a sum of money equivalent to the value 
of a valuable item to the trustee to allow the item to remain in the possession 
of the bankrupt.189 
 
14.35 We have considered the recommendation made in the Harmer 
Report that a list of exempted items should be drawn up but have concluded 
that it would not be practical to produce such a list to suit all circumstances 
even though the list would be non-exclusive with it being open to the trustee, 
creditors, or the bankrupt to have items included or excluded.  We think that 
the trustee will be able to use his experience to decide what should be 
included or excluded and that it should be open to the bankrupt or creditors to 
apply to the court if they want specific items included or excluded. 
 
 
The Family Home: 
 
14.36 In addition to expanding the exempt personal items of the 
bankrupt the Insolvency Act 1986 has made special provision for the family 
home of a bankrupt.190  There is no equivalent provision under the Bankruptcy 

                                            
187  The Harmer Report, paragraph 874. 
188  Insolvency Act 1986, section 308. 
189  See the Insolvency Rules 1986, rule 6.188. 
190  Insolvency Act 1986, sections 336 to 338. 
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Ordinance.  The Insolvency Act provisions are quite complex, reflecting the 
difficulties the English courts and legislature have had in reconciling the 
conflicting interests of creditors and of the bankrupt and, more particularly, the 
interests of the bankrupt's spouse and dependents.  The position prior to the 
Insolvency Act 1986 was complicated by the domestic situation of bankrupts 
as regards the rights under other legislation of a spouse or former spouse and 
children and of a deserted spouse and children to occupation of the family 
home. 
 
14.37 The Cork Report adopted the idea of postponement of creditors' 
rights and the Insolvency Act 1986 provisions are regarded as being a 
compromise.  The existence of other legislation in England and Wales has 
necessitated a distinction between cases where a bankrupt is the sole 
beneficial owner of the family home and where a bankrupt is the joint owner 
with his spouse. 191   For the purposes of this document we have not 
concentrated on this distinction and have instead taken the main points of 
principle from the provisions. 
 
14.38 The Insolvency Act 1986 provisions operate under a broad 
principle that effectively postpones the trustee's right of sale of the family 
home for a period of one year after bankruptcy.  The court has a discretion to 
make such order as it considers appropriate having regard to the interests of 
a bankrupt's creditors, the conduct of the spouse or former spouse so far as 
contributing to a bankruptcy is concerned, the needs and financial resources 
of the spouse or former spouse, the needs of any children, and all the 
circumstances of the case other than the needs of the bankrupt. 
 
14.39 The key provision is that the courts shall, where an application is 
made by the trustee after one year after the bankruptcy, assume that the 
interests of a bankrupt's creditors outweigh all other considerations.  By this 
means the legislation seeks to provide a grace period or period of sanctuary 
for a bankrupt and his dependents. 
 
14.40 The Australian position is more straightforward in that apparently 
there was no other relevant legislation on the family home and the Harmer 
Committee considered the matter from the same position as we have.  The 
Harmer Report noted that in practice trustees take into account the major 
social policy considerations of the avoidance of unnecessary strain on the 
family unit coming on top of the stress of financial problems and the 
preservation of the continued presence in the neighbourhood and convenient 
access to places of employment and schools.  The point was also made that 
in the case of a bankrupt who had been making mortgage payments for 
several years it was probable that the mortgage repayments would be less 
than the rental commitment that a bankrupt would have to undertake if the 
family home were sold. 
 
14.41 The Harmer Report recommended that unless special 
circumstances could be shown, there should be no entitlement to obtain 

                                            
191  Law of Property Act 1925, section 30.  Matrimonial Homes Act 1983. 
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possession and complete a sale of a family home prior to the expiration of 6 
months after the commencement of the bankruptcy; that the postponement 
should operate if the home was occupied by the spouse or de facto spouse of 
the bankrupt, a child or parent of the bankrupt or of the spouse of the 
bankrupt; the trustee should be entitled to apply for an order that the statutory 
period of postponement be reduced; and that a bankrupt should be entitled to 
apply for an order extending the statutory period of postponement. 
 
14.42 The Harmer Report listed several factors that the court should 
take into account when exercising its discretion to extend or reduce the period 
of postponement.  These are the welfare of a bankrupt's children, alternative 
accommodation, the amount likely to be realised from the sale of a bankrupt's 
interest in the family home, the need for the family to remain in a specific area, 
hardship caused to an individual creditor by a postponement, and whether the 
relevant members of a bankrupt's family would be able to remain in 
occupation of the property despite the realisation of the bankrupt's interest.192 
 
14.43 The question of the family home is one which has tested both 
the Cork and Harmer committees and which creates great difficulties in 
balancing the interests of a bankrupt's dependents with those of creditors.  In 
many cases of bankruptcy, especially in the case of non-business bankruptcy, 
the most valuable asset of bankrupt is likely to be the family home.  It may be 
argued that postponing the sale of the family home for a year would be 
detrimental to the interests of creditors.  We are of the opinion, however, that 
in most cases postponement of sale would cause little or no loss to creditors.  
The Official Receiver's statistics indicate that on average it takes over four 
years to pay a dividend in a bankruptcy case.193  The postponement of sale of 
the family home for one year would not therefore greatly inconvenience 
creditors.  The benefit to the dependents of bankrupts cannot be easily 
measured but any provision that creates a buffer between the twin blows of 
being made bankrupt and losing the family home must be welcome. 
 
14.44 We recommend that a bankrupt and his dependents should 
have the right to remain in occupation of the family home for one year after 
the making of a bankruptcy order but at the end of one year after the making 
of the bankruptcy order the court shall assume, unless the circumstances of 
the case are exceptional, that the interests of the bankrupt's creditors 
outweigh all other considerations.194  We believe that this provision should 
achieve a balance between the interests of creditors and the need to provide 
a measure of protection to bankrupts and more particularly to their 
dependants in relation to the family home. 
 
 
Reputed Ownership: 
 
14.45 The Official Receiver has proposed that the doctrine of reputed 
ownership should be abolished.  The object of the doctrine, which is contained 
                                            
192  The Harmer Report, paragraphs 912 to 921. 
193  See paragraph 7.11. 
194  Insolvency Act 1986, section 336(5). 
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in section 43(iii) of the Bankruptcy Ordinance, is to prevent a trader obtaining 
credit on the strength of goods that he has in his possession which in fact 
belong to other people. 
 
14.46 The Cork Report recommended its abolition and it is not a 
provision of the Insolvency Act 1986.195  It is not law in Australia or New 
Zealand.  The Harmer Report considered it and decided that it should not be 
introduced.  Relation back has been repealed or recommended for repeal in 
Canada and the Republic of Ireland. 
 
14.47 We recommend that reputed ownership should be abolished as 
its usefulness has been overtaken by commercial practices that were not 
contemplated at its inception.  We accept the arguments that have been put to 
us that a trader is no longer measured by the value of the goods or stock that 
he has in his possession.  An estimation of value based on this measurement 
takes no account of stock obtained on credit, title retention clauses or goods 
that are held on hire purchase or lease. 
 
14.48 The credit worthiness of a trader is now established by his 
general credit rating both from within his trade or business and from bank and 
similar references. 
 
 
Property Acquired by a Bankrupt After Bankruptcy: 
 
14.49 The Bankruptcy Ordinance provides that property which is 
acquired or comes into the possession of a bankrupt after the commencement 
of the bankruptcy but before his discharge is part of a bankrupt's estate for 
distribution in bankruptcy.196  The Official Receiver has proposed that property 
acquired by a bankrupt after the commencement of bankruptcy should not 
automatically vest in the trustee unless the trustee claims it.  The Official 
Receiver would like to shift the emphasis from being entitled to everything 
which a bankrupt accumulates after bankruptcy to one where the Official 
Receiver would claim property selectively.  The Official Receiver 
acknowledges that the present provision is difficult to enforce as it is hard to 
establish the extent of a bankrupt's assets, in what is in many cases, several 
years after the commencement of bankruptcy.  The Official Receiver also 
acknowledges that his proposal would save him from having to disclaim 
onerous after-acquired property of the bankrupt. 
 
14.50 The Official Receiver believes that the new provision should be 
considered in the light of the other recommendations of this document and 
with the general tendency to encourage bankrupts to co-operate with the 
trustee by working towards his discharge and by making contributions to their 
estates. 
 
14.51 We agree with the Official Receiver and recommend the 
adoption of the Insolvency Act 1986 provision in relation to after acquired 
                                            
195  The Cork Report; Chapter 23. 
196  Bankruptcy Ordinance, section 43 (i). 
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property which allows the trustee to claim in writing any of a bankrupt's 
property which has been acquired by him or which has been devolved on him 
since the commencement of his bankruptcy.197 
 
14.52 There are limits to a trustee's ability to claim property.  A trustee 
cannot claim any property which he could not claim at the commencement of 
bankruptcy, such as tools of a trade, domestic goods and property held on 
trust by a bankrupt for any other person.  A trustee is obliged to give written 
notice to the bankrupt of his intention to claim property within 42 days of it 
having come to his knowledge that the bankrupt has the property.  After the 
expiration of the 42 day period the bankrupt is then entitled to dispose of the 
property.  For these provisions to operate successfully the trustee must rely 
on the honesty of the bankrupt.  The Insolvency Act 1986 imposes a duty on 
the bankrupt to inform the trustee when he acquires property after his 
bankruptcy. 198   We believe that these provisions will only be effective in 
situations where a bankrupt co-operates with the trustee and his creditors.  
Our recommendations elsewhere in this document in relation to arrangements 
with creditors and to automatic discharge tend to complement this 
recommendation.199 
 
 
Recommendations 
 
 The present monetary limit of HK$3,000 on the total value of tools 

of trade and domestic goods that a bankrupt can retain should be 
abolished. 

 
 A bankrupt should be allowed to retain such equipment as is 

necessary for him to continue in his trade, occupation or business 
in order to earn a reasonable living for himself and his 
dependants.  Excess earnings should continue to be paid into the 
bankrupt's estate.  There should be no restriction on the 
equipment that a bankrupt is allowed to retain and in appropriate 
circumstances a bankrupt should even be allowed to retain his 
place of business. 

 
 The trustee should have a discretion to allow a bankrupt to 

restructure a viable business if continuing the business would 
enable the bankrupt to earn more than he could earn in another 
occupation and would allow him to make payments to his estate. 

 
 A bankrupt should be allowed to retain such clothing, bedding, 

furniture, household equipment and provisions as are necessary 
for satisfying the basic domestic needs of the bankrupt and his 
family.  In addition, the trustee should have a discretion to sell 

                                            
197  Insolvency Act, section 307 (1). 
198  Insolvency Act 1986, section 333 (2).  See also the Insolvency Rules 1986, rules 6.200 to 

6.202, which make further provision for after-acquired property. 
199  See Chapters 7 and 18 on our recommendations on individual voluntary arrangements and 

automatic discharge. 
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domestic property which the trustee considers has a realisable 
value which would exceed the cost of replacement by property of 
a similar nature.  It should be open to the bankrupt or creditors to 
apply to the trustee or the court if they want specific items of 
domestic property included or excluded; following Insolvency Act 
1986, sections 283 and 308. 

 
 A bankrupt and his dependents should have the right to remain in 

occupation of the family home for one year after the making of a 
bankruptcy order but at the end of one year after the making of 
the bankruptcy order the court shall assume, unless the 
circumstances of the case are exceptional, that the interests of 
the bankrupt's creditors outweigh all other considerations. 

 
 The doctrine of reputed ownership should be abolished. 
 
 Property acquired by a bankrupt after the commencement of 

bankruptcy should not automatically vest in the trustee unless the 
trustee claims it. 
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Chapter 15 
 
Relation back of the trustee's title 
 
___________________________________________ 
 
 
 
The Present Law 
 
15.01 The Bankruptcy Ordinance provides for the relation back of the 
trustee's title to property to the time of the act of bankruptcy on which a 
receiving order is made or for a period of up to three months before the 
presentation of the bankruptcy petition if there has been more than one act of 
bankruptcy.  The Bankruptcy Ordinance, section 42, provides that:- 
 

"The bankruptcy of a debtor, whether it takes place on the 
debtor's own petition or upon that of a creditor or creditors, shall 
be deemed to have relation back to, and to commence at, the 
time of the act of bankruptcy being committed on which a 
receiving order is made against him, or, if the bankrupt is proved 
to have committed more acts of bankruptcy than one, to have 
relation back to, and to commence at, the time of the first of the 
acts of bankruptcy proved to have been committed by the 
bankrupt within 3 months next preceding the date of the 
presentation of the bankruptcy petition, but no bankruptcy 
petition, receiving order or adjudication shall be rendered invalid 
by reason of any act of bankruptcy anterior to the debt of the 
petitioning creditor." 

 
15.02 The Harmer Report recognised that the doctrine of relation back 
is not well understood.  The following illustration is given to show the effect of 
the provision:- 
 

4th September : A Bankruptcy Notice is served on a debtor. 
   
11th September : The debtor does not comply with the terms of 

the Bankruptcy Notice and is deemed to have 
committed an act of bankruptcy under section 
3(1) of the Bankruptcy Ordinance. 

   
1st October : A Bankruptcy Petition is presented against 

the debtor. 
   
5th November : A Receiving Order is made. 
   
2nd December : An Adjudication Order is made. 
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15.03 Under section 42 of the Bankruptcy Ordinance the trustee's title 
to the property of the debtor dates, not from the making of the Receiving or 
Adjudication Orders, but from the date of the act of bankruptcy, in this case 
the failure to comply with the bankruptcy notice by 11th September.  If the 
trustee discovers that the debtor dealt with property to the detriment of the 
estate on or after 11th September the doctrine of relation back provides that 
the trustee can claim title to the property under section 42. 
 
 
Discussion 
 
15.04 The Official Receiver has proposed that the doctrine of relation 
back should be abolished and replaced by a provision based on section 284 
of the Insolvency Act 1986.  The Official Receiver has pointed out that his 
proposal on the abolition of acts of bankruptcy200 would necessitate a change 
in the relation back provision as the date of the act of bankruptcy could no 
longer be used as the date to which the doctrine relates.  The example given 
above illustrates this point as without the act of bankruptcy there is no date to 
which relation back can be fixed, though we accept that, if under our 
recommendation a bankruptcy petition can be based on a statutory demand, it 
would be possible to provide that there could be relation back to the date of 
the statutory demand or to the end of the period given to the debtor to comply 
with its terms.  The question we have considered is whether we want to retain 
a provision similar to relation back or whether we want to abolish it and, if so, 
what we should replace it with. 
 
15.05 In making his proposal the Official Receiver is following an 
international trend away from relation back.  It has been abolished in England 
and Wales and replaced by section 284 of the Insolvency Act 1986.  In 
Australia relation back is still law and applies to certain transactions within six 
months of the act of bankruptcy and though the Harmer Report recommended 
that it should be abolished the Bankruptcy Amendment Act 1991 has not 
repealed it. 201   Both Singapore and New Zealand have relation back 
provisions for a period of six months prior to the date of the presentation of 
the petition but the New Zealand Law Reform Commission has recommended 
that it should be abolished.202  Relation back has been effectively abolished in 
the Republic of Ireland.203 
 
15.06 The Harmer Report criticised the doctrine, describing it as a 
fictitious, abstract and artificial concept that in practice is little used.  The 
Harmer Report added that the concept of relation back becomes less 
significant with the strengthening of antecedent transaction avoidance 
provisions relating to recovery of property disposed of prior to the actual 
commencement of bankruptcy.204 

                                            
200  See paragraphs 2.03 to 2.12. 
201  The Harmer Report, paragraph 697.  See also the Bankruptcy Act 1966, sections 115 and 123. 
202  Singapore Bankruptcy Act 1888, section 46.  New Zealand Insolvency Act 1967, section 42. 

New Zealand Insolvency Law Reform, Discussion Paper, December 1988. 
203  Bankruptcy Act 1988, section 44(2). 
204  The Harmer Report, paragraphs 696 to 698. 
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15.07 We are aware that there is a danger of leaving a gap in the 
legislation by recommending the abolition of relation back.  We agree with the 
Harmer Report, however, that relation back can be replaced by clearer and 
more effective provisions.  We have focused our attention on two provisions, 
section 182 of the Companies Ordinance and section 284 of the Insolvency 
Act 1986. 
 
15.08 The Companies Ordinance provides, section 182, that:- 
 

"In a winding up by the court, any disposition of the property of 
the company, including things in action, and any transfer of 
shares, or alteration in the status of the members of the 
company, made after the commencement of the winding up, 
shall, unless the court otherwise orders, be void." 

 
15.09 The wording of the section would need to be changed for the 
purposes of the Bankruptcy Ordinance but the relevant provision would be 
that any disposition of property by the debtor made after the commencement 
of the bankruptcy, that is, the presentation of the petition, would be void 
unless sanctioned by the court.  The adoption of such a provision would be 
similar to the provision under the Insolvency Act 1986 except that the 
Insolvency Act is more precise in defining the type of payment that the 
provision refers to, the period covered by the section and the limits of the 
effect of the section. 
 
15.10 The Insolvency Act 1986, section 284, provides that:- 
 

"(1) Where a person is adjudged bankrupt, any disposition of 
property made by that person in the period to which this 
section applies is void except to the extent that it is or 
was made with the consent of the court, or is or was 
subsequently ratified by the court. 

 
(2) Subsection (1) applies to a payment (whether in cash or 

otherwise) as it applies to a disposition of property and, 
accordingly, where any payment is void by virtue of that 
subsection, the person paid shall hold the sum paid for 
the bankrupt as part of his estate. 

 
(3) This section applies to the period beginning with the day 

of the presentation of the petition for the bankruptcy order 
and ending with the vesting, under Chapter IV of this Part, 
of the bankrupt's estate in a trustee. 

 
(4) The preceding provisions of this section do not give a 

remedy against any person - 
 

(a) in respect of any property or payment which he 
received before the commencement of the 
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bankruptcy in good faith, for value and without 
notice that the petition had been presented, or 

 
(b) in respect of any interest in property which derives 

from an interest in respect of which there is, by 
virtue of this subsection, no remedy. 

 
(5) Where after the commencement of his bankruptcy the 

bankrupt has incurred a debt to a banker or other person 
by reason of the making of a payment which is void under 
this section, that debt is deemed for the purposes of any 
of this Group of Parts to have been incurred before the 
commencement of the bankruptcy unless - 

 
(a) that banker or person had notice of the bankruptcy 

before the debt was incurred, or 
 

(b) it is not reasonably practicable for the amount of 
the payment to be recovered from the person to 
whom it was made. 

 
(6) A disposition of property is void under this section 

notwithstanding that the property is not or, as the case 
may be, would not be comprised in the bankrupt's estate; 
but nothing in held by him on trust for any other 
person."205 

 
15.11 Section 284(1) to (3) of the Insolvency Act 1986 is not as far-
reaching as relation back as it only has effect from the date of the 
presentation of the petition whereas relation back under the present 
provisions can have effect for up to three months before the presentation of 
the petition. 
 
15.12 Section 284(4) protects bona fide purchasers for value without 
notice of the petition.  Section 284(5) allows people who have had payments 
made to them which have been voided under the section to claim in the 
bankruptcy in the same way as a creditor for a debt contracted before the 
date of the petition unless the person had notice. 
 
15.13 Section 284(1) to (3) provides that a disposition is void 
notwithstanding that the property is not, or would not be, comprised in the 
bankrupt's estate, although this extension does not apply to any disposition 
made by a person of property he holds on trust for another. 
 
15.14 We are concerned that the ambit of this document does not 
include examination of provisions, such as the avoidance of certain 
settlements under section 47 of the Bankruptcy Ordinance, as these are 
connected to relation back.  We are also aware that the connected provisions 
                                            
205  The reference to 'Group of Parts' in section 284 refers to the 2nd Group of Parts in the Act, i.e., 

Parts VIII to Xl, on Insolvency of Individuals; Bankruptcy. 
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have been strengthened under the Insolvency Act 1986 and that the Harmer 
Report has also recommended the strengthening of related provisions. 
 
15.15 The provisions relating to transactions at an undervalue and 
preferences under the Insolvency Act 1986 are connected to relation back as 
they are part of the powers that allow a trustee to recover property of the 
debtor which the debtor has sought to dispose of to the detriment of the 
general body of creditors.206  The tests that the trustee must satisfy under 
these provisions are less stringent than the tests in the provisions they 
replaced and we appreciate that generally there has been a move towards 
shifting the onus of proof to the recipient of the preference to show that there 
was no preference, though we also note that the shifting of the burden of 
proof is not as extensive under the bankruptcy provisions of the Insolvency 
Act 1986 as may be generally supposed.207 
 
15.16 We recommend that the doctrine of relation back should be 
abolished. In this we have been influenced by the Harmer Report which was 
unequivocal in its recommendation to abolish the doctrine.  We make the 
recommendation in the knowledge that the Bankruptcy Ordinance may be 
weakened in the short term.  We will consider the strengthening of the 
connected provisions in our main report on insolvency. 
 
15.17 We recommend that the provisions of section 284 of the 
Insolvency Act 1986 be adopted in the Bankruptcy Ordinance to replace 
section 42. 
 
 
Recommendations 
 
 The doctrine of relation back as set out in section 42 of the 

Bankruptcy Ordinance should be abolished. 
 
 Relation back should be replaced by section 284 of the Insolvency 

Act 1986. 
 

 

                                            
206  Insolvency Act 1986, sections 339 and 340. 
207  See The Law of Insolvency; lan F. Fletcher; 1st edition, pages 209 and 210 on the burden of 

proof. 
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Chapter 16 
 
Proof of debt 
 
________________ 
 
 
 
The Present Law 
 
16.01 To be able to participate in the distribution of dividends from the 
bankrupt's estate a creditor must have proved his debt and to do this he must 
have a provable debt which has been admitted by the trustee.  The mode of 
proving a debt is by filing a proof of debt in a statutory form prepared by a 
creditor or his authorised representative which contains details of the amount 
of the debt and whether any satisfaction or security has been received in 
respect of the debt.  The proof of debt may be made by the creditor or by a 
person authorised by or on behalf of the creditor and having knowledge of the 
facts. 
 
16.02 The proof of debt can be important for voting purposes at a 
meeting of creditors as creditors who have proved can vote on a composition 
or scheme of arrangement proposed by the debtor or bankrupt.208  The value 
of a proof of debt could therefore be significant as a composition or scheme 
can be accepted by a majority in number and three-fourths in value of 
creditors. 
 
16.03 The main provision of the Bankruptcy Ordinance relating to 
proof of debt and provable debts is section 34 and there are other supporting 
sections and rules.209  Section 34 provides that:- 
 

"(1) Demands in the nature of unliquidated damages arising 
otherwise than by reason of a contract, promise or breach 
of trust shall not be provable in bankruptcy. 

 
(2) A person having notice of any act of bankruptcy available 

against the debtor shall not prove in bankruptcy for any 
debt or liability contracted by the debtor subsequently to 
the date of his so having notice. 

 
(3) Save as aforesaid, all debts and liabilities, present or 

future, certain or contingent, to which the debtor is 
subject at the date of the receiving order, or to which he 
may become subject before his discharge by reason of 
any obligation incurred before the date of the receiving 
order, including a liability to pay further damages as 

                                            
208  Bankruptcy Ordinance, sections 20(2) and 25(1). 
209  The Proof of Debt Rules, (Cap 6) E1, and Bankruptcy Rules 109 to 118. 
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provided for in section 56A(2)(b) of the Supreme Court 
Ordinance (following an award of provisional damages), 
shall be deemed to be debts provable in bankruptcy. 

 
(4) An estimate shall be made by the trustee of the value of 

any debt or liability provable as aforesaid which by 
reason of its being subject to any contingency or 
contingencies, or for any other reason, does not bear a 
certain value. 

 
(5) Any person aggrieved by any estimate made by the 

trustee as aforesaid may appeal to the court. 
 
(6) If in the opinion of the court the value of the debt or 

liability is incapable of being fairly estimated, the court 
may make an order to that effect, and thereupon the debt 
or liability shall, for the purposes of this Ordinance, be 
deemed to be a debt not provable in bankruptcy. 

 
(7) If in the opinion of the court the value of the debt or 

liability is capable of being fairly estimated, the court may 
direct the value to be assessed before the court itself 
without the intervention of a jury and may give all 
necessary directions for this purpose, and the amount of 
the value when assessed shall be deemed to be a debt 
provable in bankruptcy. 

 
(8) For the purposes of this Ordinance, "liability" includes - 

 
(a) any compensation for work or labour done; 
 
(b) any obligation or possibility of an obligation to pay 

money or money's worth on the breach of any 
express or implied covenant, contract, agreement 
or undertaking, whether the breach does or does 
not occur, or is or is not likely to occur or capable 
of occurring (sic), before the discharge of the 
debtor; 

 
(c) generally, any express or implied engagement, 

agreement or undertaking to pay or capable of 
resulting in the payment of money or money's 
worth, whether the payment is, as respects amount, 
fixed or unliquidated, as respects time, present or 
future, certain or dependent on any one 
contingency or on 2 or more contingencies, or, as 
to mode of valuation, capable of being ascertained 
by fixed rules or as a matter of opinion." 
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16.04 The Proof of Debt Rules set out the conditions on which proofs 
of debt can be made, detail how the proof of debt form should be completed 
and make specific provision for secured creditors and for proofs in respect of 
certain types of contract.  The Proof of Debt Rules also provide for the 
admission or rejection of proofs. 
 
 
Discussion 
 
16.05 The Cork Report stated, and we agree, that:- 
 

"It is a basic principle of the law of insolvency that every debt or 
liability capable of being expressed in money terms should be 
eligible for proof in the insolvency proceedings, so that the 
insolvency administration should deal comprehensively with, 
and in one way or another discharge, all such debts and 
liabilities." 

 
The Cork Report added that:- 
 

"To the extent that claims are not susceptible of proof in 
bankruptcy at all or, if provable, are not released upon the 
discharge of the bankrupt, he continues to be personally liable 
and any property acquired by him after his discharge is available 
to meet such claims.  Apart from the general uncertainty of this 
situation, it militates against the complete rehabilitation of the 
bankrupt."210 

 
16.06 The Official Receiver has proposed several changes to the 
present provisions on proof of debt.  The recommendations are that 
conversion of foreign currency debts into Hong Kong dollars should take place 
either at the date of the presentation of the petition, or at the date of the 
making of the bankruptcy order; that all claims for damages, whether in 
contract or in tort, should be admissible to proof in bankruptcy provided only 
that they should be liquidated by agreement or judgment before they come to 
be proved; and that no penalty imposed by any court should be admissible to 
proof nor should it be released by the bankrupt's discharge. 
 
 
Foreign Currencies: 
 
(i) Date of Valuation of Foreign Currency for the Purpose of Dividend 
 
16.07 The Bankruptcy Ordinance has no specific provision on 
conversion of currencies but the practice has been to convert at the date of 
the receiving order.  The Insolvency Rules 1986 provide that a foreign 
currency debt shall be converted on the date of the bankruptcy order.211 

                                            
210  The Cork Report, Chapter 29, "Provable Debts", paragraphs 1289 and 1291. 
211  Insolvency Rules 1986, rule 6.111. 



126 

 
16.08 The Insolvency Rules 1986 followed the Cork Report which 
recommended that the conversion of foreign currencies should be effected as 
at the date of the commencement of the relevant insolvency proceedings, that 
is the date of the bankruptcy order, or the date of the winding up order in 
companies liquidation.  The Cork Report noted that confusion had been 
caused by conflicting court decisions.  It had initially been decided that the 
date for conversion should be the date when a claim was admitted by the 
trustee. 212   This was contradicted by subsequent decisions that the 
conversion should be effected at the date of the winding up order.213  The 
Cork Report noted that the basis for the latter decisions was that it is a 
primary purpose of the winding up of an insolvent company to ascertain the 
company's liabilities at a particular date and to distribute its assets pro rata 
amongst the creditors as at that date.214 
 
16.09 The Harmer Report noted the position under the Insolvency Act 
1986 and the related decisions and recommended that Australia should follow 
the Insolvency Act 1986 by providing that the date for conversion should be 
the date when the insolvency administration actually commenced, that is, the 
date of the winding up order or the bankruptcy order.215 
 
16.10 The principles involved in the appropriate date of conversion of 
foreign currencies apply equally to bankruptcy and to companies winding up.  
We agree with the Cork Report that in order to be fair to all creditors an 
insolvent's assets and liabilities should be ascertained at a particular date and 
we recommend that the appropriate date should be the date of the bankruptcy 
order. 
 
(ii) Discretion in Trustee to Delay Conversion of Foreign Assets 
 
16.11 The setting of the date of the conversion at the date of the 
bankruptcy order is the notional date of conversion for the purpose of fixing 
the rate of exchange.  Another aspect to currency conversion, however, is the 
date when the currency is physically converted into Hong Kong dollars.  We 
recognise that enormous sums of money could be at stake in some 
insolvencies and consider that there should be some flexibility allowed to the 
trustee and creditors in dealing with assets in foreign currencies.  While we do 
not consider that it is the function of the trustee to engage in currency 
speculation, such as by buying currencies from Hong Kong dollar holdings, it 
is obvious that the value of an estate can be increased by converting foreign 
currency realised by the trustee into Hong Kong dollars at a beneficial 
exchange rate rather than converting into Hong Kong dollars immediately the 
foreign asset becomes foreign currency which would be the safe option for a 
trustee in the absence of guidelines.  It is equally obvious that there is a risk 
involved in delaying conversion but on balance we favour giving the trustee 
flexibility in foreign currency conversion. 

                                            
212  Miliangos v. George Frank (Textiles) Ltd. [1976] A.C.443. 
213  Re Dynamics Corporation of America [1976] 1 WLR 757.  Re Lines Bros Ltd. [1983] 1 Ch 1. 
214  The Cork Report, paragraphs 1308 and 1309. 
215  The Harmer Report, Chapter 16, Claims in Insolvency, paragraphs 805 to 811. 
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16.12 The conversion of foreign currency is an area where a trustee 
should act carefully because if a loss were to be made on conversion where a 
trustee acted on his own initiative he might, under our recommendations, be 
liable to make recompense to creditors or the bankrupt.216  We recommend, 
however, that if a trustee, on taking expert advice, considers that it would be 
beneficial to the estate to delay the conversion of foreign currency to Hong 
Kong dollars he should be able to do so but only with the approval of the 
creditors' committee, or the court in the absence of a creditors' committee. 
 
(iii) Discretion in the Trustee to Pay Foreign Currency Claims in that 

Currency 
 
16.13 It is possible for an estate to have foreign currency assets and 
also to have claims against the estate in that currency.  Provided a trustee is 
satisfied that the foreign currency claims will be admitted for the purposes of 
paying a dividend we recommend that a trustee should be able with the 
approval of the creditors' committee or the court, if appropriate, to retain out of 
assets already in his possession sufficient foreign currency as is considered 
appropriate on deposit to pay dividends in that currency.  In such a situation it 
would then be irrelevant whether that currency fluctuated. 
 
16.14 Neither of the above recommendations have been made or, it 
appears, were considered by the Cork or Harmer Reports and we are not 
aware of any legislation to this effect.  Our intention, however, is to create a 
flexible situation for a trustee in which to deal with foreign currencies while 
ensuring that a trustee cannot act alone in making such decisions.  These 
recommendations would not have significance in most bankruptcies but we 
believe that if they are subsequently adopted in the Companies Ordinance 
their effect could be considerable. 
 
 
Tort Claims: 
 
16.15 The Official Receiver has proposed that all claims for damages, 
whether in contract or in tort, should be admissible to proof in bankruptcy 
provided only that they should be liquidated by agreement or judgment before 
they come to be proved.  This recommendation reflects the position or the 
recommended position in several other jurisdictions that have considered this 
matter.  Under the law at present, damages in tort are not provable in 
bankruptcy unless they are liquidated by agreement made or judgment 
obtained before the commencement of the bankruptcy.  If a debtor is 
adjudicated bankrupt before a claim is liquidated the claimant's only recourse 
is to liquidate his claim and then petition for the second bankruptcy of a debtor.  
The recommendation affects section 34(1) of the Bankruptcy Ordinance which 
provides that only unliquidated demands that arise by reason of a contract, 
promise or breach of trust shall be provable in bankruptcy. 
 

                                            
216  See paragraphs 10.30 to 10.34. 



128 

16.16 The Cork Report noted that the rule is anomalous in that it does 
not apply to claims for unliquidated damages for breach of contract or breach 
of trust, which are provable whether or not they have been liquidated before 
the commencement of the bankruptcy.  The Cork Report made the analogy 
that many claims, particularly for negligence, may be formulated either in tort 
or in contract and gave the example of a patient who in suing his doctor for 
negligent treatment could, without affecting the result, claim damages either 
for the tort of negligence or for the breach of contract to give proper treatment 
and advice.  In such a case, where the claim was unliquidated at the 
commencement of the bankruptcy, the claimant could prove for his claim by 
the simple expedient of electing for the contractual remedy and waiving the 
tort.  The Cork Report recommended that all claims for damages, whether in 
contract or in tort, should be admissible to proof provided only that a claim 
should be liquidated by agreement or judgment before it came to be 
proved.217 
 
16.17 The Insolvency Rules 1986 followed the recommendation of the 
Cork Report and provide that all claims by creditors are provable as debts 
against a company or a bankrupt; whether they are present or future, certain 
or contingent, ascertained or sounding only in damages.  The only exceptions 
to this in bankruptcy relate to fines imposed for offences and to orders made 
in family or domestic proceedings.218  The main problem in relation to orders 
in family or domestic proceedings is that the enforcement or variation of these 
orders lie with the court in which the orders were made.219 220 
 
16.18 The position is different in companies winding up where, subject 
to limitations, damages in tort are provable whether or not they are liquidated 
before the commencement of the winding up provided they are liquidated by 
judgment or agreement before the claim comes to be proved. 221   The 
exclusion of unliquidated damages in tort from full proof in bankruptcy has 
been criticised judicially as being difficult to justify.222 
 
16.19 Claims for unliquidated damages in tort can also be proved in 
both New Zealand and the Republic of Ireland.223  In Australia the position is 
the same as in Hong Kong but the Harmer Report recommended that claims 
for unliquidated damages in tort should be admissible. 224   The Harmer 
Report's recommendation has not been taken up in the Bankruptcy 
Amendment Act 1991.  The position in Singapore is similar to Hong Kong.225 
 

                                            
217  The Cork Report, paragraphs 1310 to 1318. 
218  Insolvency Rules 1986, rule 12.3(1) and (2). 
219  For comment on the exclusion of orders made in family or domestic proceedings see The Law 

of Insolvency, Ian R. Fletcher, 1990 edition, at page 247. 
220  For an explanation on the exclusion of fines see the Cork Report, paragraphs 1328 and 1329.  

See also paragraphs 16.27 to 16.35 of this document. 
221  Re Berkeley Securities (Property) Ltd. [1980] 1 WLR 1589. 
222  Vinelott J. in Berkeley Securities (Property) Ltd. 
223  New Zealand Insolvency Act 1967, section 87.  Republic of Ireland, Civil Liability Act, section 

61. 
224  Bankruptcy Act 1966, section 82(2) and the Harmer Report, paragraph 786. 
225  Bankruptcy Act 1888, section 41. 
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16.20 The only objection to the admission of tort claims in bankruptcy 
is the delay that valuing tort claims can cause in administering the estate, 
which can act to the detriment of other creditors.  The adoption of procedures 
that lead to a valuation being made of tort claims overcomes this objection 
and we can therefore see no good reason for tort claims being excluded from 
proof.  We recommend that tort claims should be provable in bankruptcy. 
 
16.21 We believe, however, that there should be a procedure for 
valuing tort claims as we foresee delays in the administration of estates and 
the payment of dividends caused by tort claims being unliquidated.  A 
practical example of how easily delays can be caused is to look at claims 
made against an estate in personal injury cases.  In such cases it can take 
years for the condition of a victim to stabilise in order to assess the damages 
the victim would be entitled to. 
 
16.22 The Harmer Report recommended that, to the extent that there 
may be practical problems in estimating the amount of claims for unliquidated 
damages, the court should be expressly empowered to direct that the 
quantification be determined in such manner as the court specifies.226  The 
Harmer Report went on to recommend an amended procedure for estimating 
the value of unliquidated debts based on a procedure already existing under 
the Australian Bankruptcy Act 1966227 which requires that:- 
 

"The trustee shall make an estimate of the value of a debt or 
liability provable in the bankruptcy which, by reason of its being 
subject to a contingency, or for any other reason, does not bear 
a certain value." 

 
16.23 The Harmer Report recommended that a trustee should either 
make an estimate of the value of a debt or liability or refer the claim to the 
court for valuation.  The right of appeal from an estimate made by a trustee 
would then be treated as if that person had referred the claim to the court.  
The court would have a power to specify a mode of determining the value 
rather than being necessarily required to determine the value itself.  It would 
still be open to appeal to the court from a valuation determined in the 
specified manner. 228   We approve of the Harmer Report's proposal and 
recommend its adoption in the Bankruptcy Ordinance. 
 
16.24 We also considered the New Zealand provision whereby a 
trustee may give a value to any contingent debt or liability which does not 
bear a certain value if he considers that it can be fairly estimated.  If he cannot 
fairly estimate the value he shall reject the proof.  A creditor aggrieved by a 
rejection may appeal to the court.  The court may either uphold the rejection 
or may give a valuation or direct that a valuation be made, in which case the 
debt becomes provable in the bankruptcy.  We agree, however, with the New 
Zealand Law Reform Commission inquiry which said that the Harmer Report 

                                            
226  The Harmer Report, paragraph 786. 
227  Bankruptcy Act 1966, section 82(4). 
228  The Harmer Report, paragraph 797. 
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recommendation had the advantage of providing more flexibility than the New 
Zealand provision.229 
 
16.25 We have also considered how to treat estimations of 
unliquidated claims which are liquidated, as in a judgment for damages 
awarded by the court, after a first dividend has been paid on an estimated 
amount but before a second dividend has been paid.  We recommend that in 
the case of an estimate on which a dividend has been paid that is less than 
the amount subsequently awarded by the court there should be no catch up 
entitlement for the claimant in respect of the first dividend.  The claimant 
should, however, be entitled to amend his proof of debt and prove for the 
judgment amount in the second dividend.230 
 
16.26 In the case of a judgment that is less than an estimate on which 
a dividend has been paid we recommend that the first dividend payment 
should not be reduced but that the claimant should not be allowed to claim for 
any more in the second dividend than he would be entitled to pro rata in the 
total amount of dividend with other creditors in respect of the judgment 
amount. 
 
 
Fines and Penalties: 
 
16.27 The Official Receiver has proposed that no penalty imposed by 
any court should be admissible to proof nor should it be released by a 
bankrupt's discharge.  The Bankruptcy Ordinance does not provide that fines 
and penalties are provable in bankruptcy but the practice, which probably 
stems from an English decision that a fine is a provable debt in bankruptcy, is 
that they are.231 
 
16.28 The question of fines has been considered by both the Cork and 
Harmer Reports.  The Cork Report said that the issues were, firstly, the 
narrow issue of whether fines ought to be provable at all and if so, whether a 
debtor should be released from such a debt on his discharge and, secondly, 
the wider issue of the uncertainty that had arisen over the recovery of fines 
due to an apparent conflict between the criminal and the insolvency codes.  
The English system appeared to have been beset with uncertainties and 
arguments concerning the treatment of fines in bankruptcy that have no 
relevance to Hong Kong but the Cork Report made the point that fines are 
frequently imposed with the alternative of imprisonment in default of payment 
of the fine and that for such a sentence to be appropriate it must afford a real 
and not illusory alternative.  Thus, where a convicted person is already 
bankrupt before the proceedings there may be no real possibility of his paying 
the fine. 
 

                                            
229  New Zealand Law Reform Commission, Discussion Paper on Insolvency Law Reform, 

December 1988, at pages 116 and 117. 
230  See Williams and Muir Hunter on Bankruptcy, 19th edition, pages 154 and 155 on the 

treatment of contingent liabilities. 
231  Re Pascoe (No 2) [1944] Ch 310. 
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16.29 The Cork Report added, however, that this was not always the 
case and that where the depredations of the convicted person caused loss to 
creditors, it seemed to add insult to injury to impose a fine which, if paid, went 
to the Treasury to the possible detriment of creditors, and which, if unpaid, 
was capable of ranking in a subsequent bankruptcy in competition with the 
claims of defrauded creditors.  From the creditors' point of view the position 
would be aggravated by the fact that imposition of the fine, with the alternative 
of imprisonment, would be an encouragement to the debtor to pay the fine as 
quickly as possible, before any bankruptcy occurred, and in effect out of funds 
which would otherwise have been available to the creditors. 
 
16.30 The Cork Report also considered whether fines should be 
proved for in subsequent bankruptcy proceedings and noted that a 
disadvantage of this would be that an offender on whom substantial fines had 
been imposed would be encouraged to apply for his own bankruptcy 
proceedings as a means of avoiding the court's sanction for non-payment. 
 
16.31 The Cork Report recommended that no fine or penalty imposed 
by any court should be admissible to proof in any form of insolvency 
proceedings nor should it be released by the bankrupt's discharge.232  This 
recommendation is reflected in the Insolvency Rules 1986 which provide that 
in bankruptcy, any fine imposed for an offence, and any obligation arising 
under an order made in family or domestic proceedings is not provable.233 
 
16.32 In Australia and in New Zealand, fines or penalties in the nature 
of a fine cannot generally be claimed in bankruptcy.  The Harmer Report took 
a different approach to the Cork Report in stating that the basic policy 
underlying the Australian position is that a fine is imposed for a breach of the 
law and should be paid in full, not simply at the proportionate rate which would 
apply if it ranked equally with all other debts in an insolvency.  The Harmer 
Report contrasted this proposition with the aim of the bankruptcy procedure of 
rehabilitating the bankrupt by allowing him to be discharged with a "clean 
slate". 
 
16.33 The Harmer Report recommended that fines should be 
admissible as claims in bankruptcy but not automatically released on 
discharge.  It recognised that there may be cases where it would be proper for 
a discharged bankrupt to be released from the obligation to pay a fine but that 
this would be a matter which should be dealt with by the original sentencing 
court.  In the case of a maintenance agreement the Harmer Report 
recommended that the court should have a discretion to release a liability 
under a maintenance agreement or order.  In the case of debts incurred by 
fraud the Harmer Report recommended that such a debt should be released 
on discharge but that the relevant creditor should have a right before 
discharge to apply to the court for an order that the debt should not be 
released on discharge.234 
 
                                            
232  The Cork Report, paragraphs 1319 to 1330. 
233  The Insolvency Rules 1986, rule 12.3. 
234  The Harmer Report, paragraphs 787 to 792. 
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16.34 The Official Receiver has indicated that Hong Kong has not 
experienced the problems that were pointed out by the Cork Report as 
existing in England and that he is more concerned to establish whether fines 
should be admissible to proof and whether they should be released on 
discharge. 
 
16.35 We recommend that fines and penalties should not be 
admissible in bankruptcy nor should they be released by a bankrupt's 
discharge.  We believe that as fines and penalties are a sanction of the 
criminal courts it should be left with those courts to deal with them.  We are 
not comfortable with the notion that bankruptcy could be an attractive 
proposition for an offender who could, in bankruptcy, see a proportion only of 
his fines paid on dividend and for them to be wiped out entirely on discharge. 
 
 
Confiscation of Assets: 
 
16.36 The question of the treatment of assets of a bankrupt that may 
be subject to a confiscation order is one that will have bearing on few 
bankruptcies but which nonetheless could have great impact on the value of 
the assets available for distribution to creditors in an affected estate. 
 
16.37 The only relevant legislation in Hong Kong at present is the Drug 
Trafficking (Recovery of Proceeds) Ordinance ["the Drug Trafficking 
Ordinance"] which was enacted in 1989.  This provides the court with powers 
to order the confiscation of the proceeds of drug trafficking and to make 
certain assumptions regarding the assets of the trafficker.  The assumptions, 
rebuttable by the trafficker, are:- 
 

"(a) that any property appearing to the court - 
 

(i) to have been held by him at any time since his 
conviction; or 

 
(ii) to have been transferred to him at any time since 

the beginning of the period of 6 years ending when 
the proceedings were instituted against him, was 
received by him, at the earliest time at which he 
appears to the court to have held it, as a payment 
or reward in connection with drug trafficking carried 
on by him or another; 

 
(b) that any expenditure of his since the beginning of that 

period was met out of payments received by him in 
connection with drug trafficking carried on by him or 
another; and 

 
(c) that, for the purpose of valuing any property received or 

assumed to have been received by him at any time as 
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such a payment or reward, he received the property free 
of any other interests in it." 235 

 
16.38 The Drug Trafficking Ordinance makes specific provision for the 
bankruptcy of a trafficker.  Where a trafficker is adjudged bankrupt any 
property subject to a restraint order made before bankruptcy, or property 
already realised under the Drug Trafficking Ordinance is excluded from the 
property of the bankrupt for the purposes of the Bankruptcy Ordinance.  
Where, however, a trafficker has already been adjudged bankrupt the court 
shall not enforce a confiscation order against the property comprised in the 
estate of the bankrupt for the purposes of the Bankruptcy Ordinance.236 
 
16.39 The concern for creditors of an estate affected by a confiscation 
under the Drug Trafficking Ordinance is that the value of the estate available 
to them could be diminished or exhausted by the confiscation.  A bankrupt 
trafficker would have no incentive to rebut the assumption that his assets 
were the proceeds of drug trafficking and there would be no way for creditors 
to challenge the assumption. 
 
16.40 The situation will probably arise where creditors of a bankrupt 
trafficker find that the assets of the trafficker have been confiscated by 
Government leaving the creditors with little or nothing.  The question is 
whether creditors who were innocently involved with a bankrupt drug trafficker 
should have to suffer directly from a confiscation which would result in the 
assets being applied to the fight against drug trafficking for the general benefit 
of society as opposed to the assets being applied to the benefit of creditors.  
The public policy argument would become less potent in circumstances where 
proceeds of confiscation were not applied directly to the fight against drug 
trafficking but were diverted into the Government's general revenue. 
 
16.41 The majority of the committee supports the principle that money 
obtained through the trafficking of drugs should not be considered to be an 
asset of a bankrupt trafficker and that the assumptions of the Drug Trafficking 
Ordinance are necessary to support this principle.  We therefore recommend 
that assets subject to confiscation should not be treated as part of a 
bankrupt's estate where the confiscation was made before the date of the 
bankruptcy order and that confiscation should not be discharged by 
bankruptcy. 
 
16.42 A minority view was expressed that confiscation is not a debt 
due from the estate but reflects an adverse proprietary claim to that of the 
estate.  This view contents that the retributive effect of confiscation is that the 
offender will be deprived of ownership and enjoyment of the affected property 
and that this purpose is already achieved in bankruptcy by the expropriation of 
the bankrupt's property by his trustee for the purpose of meeting his creditors' 
claims. 
 

                                            
235  Drug Trafficking (Recovery of Proceeds) Ordinance (Cap 405), section 4(3). 
236  Drug Trafficking (Recovery of Proceeds) Ordinance, section 16. 
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16.43 The minority view argues that the sub-committee's 
recommendation would have the effect of penalising creditors, not the 
bankrupt, and that there is a risk in some cases that bankruptcy may actually 
be triggered by a confiscation leaving a situation where Government, not the 
trustee, would administer the bankrupt's property.  The minority view is that 
confiscation made before bankruptcy should be overridden by the bankruptcy 
order so that property affected by confiscation may be distributed among 
creditors. 
 
16.44 Although confiscation orders do not give rise to any claim 
against a bankrupt estate the minority view has no objection to a provision 
whereby Government could reserve the right to payment over to it of an 
equivalent sum from any surplus in the bankruptcy either before or after 
discharge. 
 
 
Swearing of Proofs of Debt and False Proofs of Debt: 
 
16.45 The Official Receiver had proposed that proofs of debt should 
no longer be required to be sworn and we considered it a sensible proposal.  
The recommendation reflected the Insolvency Rules 1986 and similar 
provisions which had been successfully introduced in the Insolvency Act 1975 
in relation to companies winding up and which were considered cheap and 
simple.237  Similar provisions are employed in Australia.238  Events overtook 
us, however, as the recommendation has now been introduced under the 
Proof of Debts (Amendment) Rules 1992.239 
 
16.46 Both the current proof of debt general form and the affidavit of 
debt contain warnings that a person convicted of making a false statement in 
respect of a proof of debt shall be liable to a fine and imprisonment of two 
years and seven years respectively. 240  241   The Companies Ordinance, 
however, provides that any to be false shall be liable to a fine of HK$50,000 
and imprisonment for six months, this being stated on the newly amended 
companies proof of debt and affidavit. 242   We cannot see why the same 
offences under the two Ordinances should attract different penalties.  We 
believe that the Bankruptcy and Companies Ordinances should have the 
same penalties for these offences and recommend that the penalties under 
the Companies Ordinance should be adopted by the Bankruptcy Ordinance 
as the Companies Ordinance penalties were reviewed most recently.243  We 
also recommend that the Bankruptcy Ordinance should contain the provision 
for penalties for these offences rather than the Crimes Ordinance. 
 

                                            
237  The Cork Report, paragraph 1304. 
238  Bankruptcy Act 1966, section 84. 
239  L.N.220 of 1992, 10th June 1992.  See also the Bankruptcy (Amendment) Rules 1992, L.N.222 

of 1992 and the Bankruptcy (Forms) (Amendment) Rules 1992, L.N.223 of 1992. 
240  Forms 46A and 46B. 
241  Crimes Ordinance (Cap 200), sections 36 and 32. 
242  Companies Ordinance, section 349 and the 12th Schedule.  For the new proof of debt form and 

form of affidavit see the Companies (Winding up) (Amendment) Rules 1992, L.N.225 of 1992. 
243  Companies Amendment Ordinance (7 of 1990). 
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Admission of Claims: 
 
16.47 It can happen that a trustee does not admit a claim under a 
proof of debt until years after the proof has been lodged.  Where interim 
dividends are made in an estate it can result in loss to a creditor whose claim 
has not been admitted as he loses on the use of the dividend monies and the 
interest that would have been earned on those monies had he received it. 
 
16.48 A creditor may have no remedy against the trustee as under 
section 83 of the Bankruptcy Ordinance a creditor can only apply to the court 
if he is aggrieved by any act or decision of the trustee.  In this case it may be 
argued that the trustee had taken no action or decision against which the 
creditor could appeal. 
 
16.49 We are of the view that a trustee should be in a position to 
accept or reject a proof of debt within a reasonable time.  We recommend that 
a trustee should be obliged to make a decision on a proof of debt within six 
years of its being lodged with him subject to the right of the trustee to apply to 
the court for an extension of time.  This should safeguard creditors to some 
extent by providing them with a decision which they can appeal against. 
 
 
Recommendations 
 
 For the purposes of valuation for dividend, foreign currency debts 

should be converted into Hong Kong dollars at the date of the 
making of the bankruptcy order. 

 
 If a trustee, on taking expert advice, considers that it would be 

beneficial to the estate to delay the conversion of foreign currency 
to Hong Kong dollars he should be able to do so but only with the 
approval of the creditors' committee, or the court in the absence 
of a creditors' committee. 

 
 Provided a trustee is satisfied that a foreign currency claim will be 

admitted for the purposes of paying a dividend the trustee should 
be able, with the approval of the creditors' committee or the court, 
to retain out of assets already in his possession sufficient foreign 
currency to pay dividends in that currency. 

 
 Proofs of debt for tort claims should be admitted to proof subject 

to a trustee either making an estimate of the value of a debt or 
liability or referring the claim to the court for valuation.  The right 
of appeal from an estimate made by the trustee should then be 
treated as if that person had referred the claim to the court.  The 
court should have a power to specify a mode of determining the 
value rather than being necessarily required to determine the 
value itself. It would still be open to appeal to the court from a 
valuation determined in the specified manner. 
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 Where an estimate on which a dividend has been paid is less than 

the amount of damages subsequently awarded by the court the 
claimant should not be entitled to catch up in respect of the first 
dividend.  The claimant should be entitled to amend his proof of 
debt to the judgment amount in a second dividend. 

 
 Where a judgment is less than an estimate on which a dividend 

has been paid the first dividend payment should not be reduced 
but the claimant should not be entitled to claim for any more in 
further dividends than he would have been entitled to in total in 
respect of the judgment. 

 
 Fines and penalties should not be admissible in bankruptcy nor 

should they be released by the bankrupt's discharge. 
 
 Assets subject to confiscation under the Drugs Trafficking 

(Recovery of Proceeds) Ordinance should not be treated as part of 
a bankrupt's estate where the confiscation was made before the 
date of the bankruptcy order.  Confiscation should not be 
discharged by bankruptcy. 

 
 Any person guilty of making a false statement in respect of a 

proof of debt or of an affidavit of debt under the Bankruptcy 
Ordinance knowing it to be false should be liable to a fine of 
HK$50,000 and imprisonment for six months and the offence 
should he provided for in the Bankruptcy Ordinance. 

 
 A trustee should be obliged to make a decision on a proof of debt 

within six years of it being lodged with him subject to the right of 
the trustee to apply to the court for an extension of time. 
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Chapter 17 
 
Declaration and distribution of dividends 
 
____________________________________________________ 
 
 
 
The Present Law 
 
17.01 The Bankruptcy Ordinance provides that the trustee shall 
declare a dividend payment and distribute the assets, if any, of the debtor 
among the creditors with all convenient speed and in any event not later than 
four months after the conclusion of the first meeting of creditors, having first 
deducted the costs of administration. 
 
17.02 The Bankruptcy Ordinance, section 67, provides that:- 
 

"(1) Subject to the retention of such sums as may be 
necessary for the costs of administration, or otherwise, 
the trustee shall with all convenient speed declare and 
distribute dividends amongst the creditors who have 
proved their debts. 

 
(2) The first dividend, if any, shall be declared and distributed 

within 4 months after the conclusion of the first meeting of 
creditors, unless the trustee satisfies the court that there 
is sufficient reason for postponing the declaration to a 
later date. 

 
(3) Subsequent dividends shall, in the absence of sufficient 

reason to the contrary, be declared and distributed at 
intervals of not more than 6 months. 

 
(4) Before declaring a dividend, the trustee shall cause 

notice of his intention to do so to be gazetted and shall 
also send reasonable notice thereof to each creditor 
mentioned in the bankrupt's statement who has not 
proved his debt. 

 
(5) When the trustee has declared a dividend he shall cause 

to be gazetted and shall send to each creditor who has 
proved a notice showing the amount of the dividend and 
when and how it is payable." 
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Discussion 
 
17.03 The Official Receiver has proposed some minor changes to 
section 67(2) and (3) involving abolition of the requirements that a first 
dividend shall be declared and distributed within four months of the conclusion 
of the first meeting of creditors and that subsequent dividends shall be 
declared and distributed at intervals of not more than six months. 
 
17.04 The Official Receiver has advised that in most bankruptcies it is 
unrealistic to have to make a first dividend within four months of the 
conclusion of the first meeting of creditors followed by dividends every six 
months thereafter.  This is mainly due to the nature of bankrupt estates, which 
often have few, if any, assets to realise.  As a consequence it is impractical to 
provide for regular distributions in view of the costs involved in declaring and 
distributing a dividend. 
 
17.05 The Official Receiver believes that the Insolvency Act 1986 
provides a more suitable provision and has proposed that it should replace 
section 67(1), (2) and (3) of the Bankruptcy Ordinance.  Section 324(1) of the 
Insolvency Act 1986 removes the time limits imposed at present and instead 
places a duty on the trustee to make a dividend whenever he has sufficient 
funds for the purpose subject to the retention of monies in respect of his 
expenses.  We believe that this duty is consistent with the duty imposed on 
the trustee under the Bankruptcy Ordinance to make a dividend "with all 
convenient speed" and that it is a more appropriate provision in the 
circumstances.244 
 
17.06 We do not believe that the time limits imposed under the 
Bankruptcy Ordinance serve any useful purpose and we are in favour of 
allowing the trustee flexibility in the declaration and distribution of dividends.  
We agree with the Official Receiver that the Insolvency Act 1986 provision 
would be an appropriate replacement for the Bankruptcy Ordinance provision 
and recommend its adoption. 
 
17.07 We also considered corresponding provisions in other 
jurisdictions and found that for the most part they are similar to the Bankruptcy 
Ordinance.  In Singapore, for example, the provision is identical except that 
the first dividend should be made within twelve months of adjudication of 
bankruptcy and subsequent dividends should be made at intervals of not 
more than twelve months.245  We considered retaining the present provisions 
with expanded time limits as in Singapore but on balance we take the view 
that the imposition of time limits only serves to make unnecessary work for the 
trustee. 
 
17.08 Section 67(4) and (5) of the Bankruptcy Ordinance should 
remain unchanged. 
 

                                            
244  Bankruptcy Ordinance, section 67(1). 
245  Bankruptcy Act 1888, section 62(2) and (3). 



139 

 
Recommendations 
 
 A trustee should have flexibility in the timing of declaration and 

distribution of dividends.  Section 67 (1), (2) and (3) of the 
Bankruptcy Ordinance should be abolished and replaced by 
section 324(1) of the Insolvency Act 1986 which places a duty on 
the trustee to make a dividend whenever he has sufficient funds 
for the purpose subject to the retention of monies in respect of his 
expenses. 
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Chapter 18 
 
Discharge 
 
_____________ 
 
 
 
The Present Law 
 
18.01 It is indisputable that for the overwhelming majority of bankrupts 
bankruptcy is a life sentence.246   At present the only effective way for a 
bankrupt to achieve discharge is to make his own application to the court and 
the present provisions make this virtually impossible.  We have no doubt that 
the present law on discharge needs to be changed and endorse the Scottish 
Law Commission statement that it is apparent that the underlying presumption 
of the law is that the discharge of a bankrupt is a privilege rather than a 
right.247 
 
18.02 Discharge from bankruptcy is provided for under section 30 of 
the Bankruptcy Ordinance which states:- 
 

"(1) A bankrupt may, at any time after being adjudged 
bankrupt, apply to the court for an order of discharge, and 
the court shall appoint a day for hearing the application, 
but the application shall not be heard until the public 
examination of the bankrupt is concluded, or dispensed 
with under section 19A.  The application shall, except 
when the court in accordance with rules under this 
Ordinance otherwise directs, be heard in open court. 

 
(2) Where the bankrupt does not of his own accord, within 

such time as the court may deem reasonable, apply for 
his discharge, the court may, of its own motion or on the 
application of the Official Receiver or the trustee or any 
creditor who has proved, make an order calling upon the 
bankrupt to come up for his discharge on a day to be 
fixed by the court, and on due service of the order, if the 
bankrupt does not appear on the day fixed thereby, the 
court may make such order as it thinks fit, subject to the 
provisions of this section, and the debtor shall, in addition 
to any other punishment to which he may be subject, be 
guilty of a contempt of court and may be punished 
accordingly. 

 

                                            
246  See paragraph 18.08. 
247  Report on Bankruptcy and related aspects of Insolvency and Liquidation (No.68), at page 275. 
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(3) On the hearing of the application, or on the day on which 
the bankrupt has been ordered to come up for his 
discharge or any subsequent day, the court shall take into 
consideration a report of the Official Receiver as to the 
bankrupt's conduct and affairs (including a report as to 
the bankrupt's conduct during the proceedings under his 
bankruptcy) and may either grant or refuse an absolute 
order of discharge, or suspend the operation of the order 
for a specified time, or grant an order of discharge subject 
to any conditions with respect to any earnings or income 
which may afterwards become due to the bankrupt or 
with respect to his after acquired property: 

 
Provided that where the bankrupt has committed any 
misdemeanour under this Ordinance or any enactment 
repealed by this Ordinance, or any other misdemeanour 
connected with his bankruptcy, or any felony connected 
with his bankruptcy, or where in any case any of the facts 
hereinafter mentioned are proved the court shall - 

 
(a) refuse the discharge; or 
 
(b) suspend the discharge for such period as the court 

thinks proper; or 
 
(c) suspend the discharge until a dividend of not less 

than 50% has been paid to the creditors; or 
 
(d) require the bankrupt as a condition of his 

discharge to consent to judgment being entered 
against him by the Official Receiver or trustee for 
any balance or part of any balance of the debts 
provable under the bankruptcy which is not 
satisfied at the date of the discharge, such balance 
or part of any balance of the debts to be paid out 
of the future earnings or after acquired property of 
the bankrupt in such manner and subject to such 
conditions as the court may direct; but execution 
shall not be issued on the judgment without leave 
of the court, which leave may be given on proof 
that the bankrupt has since his discharge acquired 
property or income available towards payment of 
his debts: 

 
Provided that, if at any time after the expiration of 
2 years from the date of any order under this 
section the bankrupt satisfies the court that there is 
no reasonable probability of his being in a position 
to comply with the terms of such order, the court 
may modify the terms of the order or of any 
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substituted order in such manner and on such 
conditions as it may think fit. 

 
(4) The facts hereinbefore referred to are - 
 

(a) that the bankrupt's assets are not of a value equal 
to 50% of his unsecured liabilities, unless he 
satisfies the court that the fact that the assets are 
not of a value of 50% of his unsecured liabilities 
has arisen from circumstances for which he cannot 
justly be held responsible; 

 
(b) that the bankrupt has omitted to keep such books 

of account as are usual and proper in the business 
carried on by him and as sufficiently disclose his 
business transactions and financial position within 
the 3 years immediately preceding his bankruptcy, 
or in the case of a firm carrying on business under 
a Chinese firm name, that a partnership book has 
not been kept, or that such books have not been 
available for the trustee during the bankruptcy 
proceedings, unless they have been accidentally 
lost or destroyed, the onus of proof of such 
accidental loss or destruction being on the 
bankrupt; 

 
(c) that the bankrupt has continued to trade after 

knowing himself to be insolvent; 
 
(d) that the bankrupt has contracted any debt provable 

in the bankruptcy without having at the time of 
contracting it any reasonable or probable ground 
of expectation (proof whereof shall lie on him) of 
being able to pay it; 

 
(e) that the bankrupt has failed to account 

satisfactorily for any loss of assets or for any 
deficiency of assets to meet his liabilities; 

 
(f) that the bankrupt has brought on or contributed to 

his bankruptcy by rash and hazardous 
speculations, or by unjustifiable extravagance in 
living, or by gambling, or by culpable neglect of his 
business affairs; 

 
(g) that the bankrupt has put any of his creditors to 

unnecessary expense by a frivolous or vexatious 
defence to any action properly brought against him; 
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(h) that the bankrupt has brought on or contributed to 
his bankruptcy by incurring unjustifiable expense 
by bringing a frivolous or vexatious action; 

 
(i) that the bankrupt has within 3 months preceding 

the date of the receiving order, when unable to pay 
his debts as they become due, given an undue 
preference to any of his creditors; 

 
(j) that the bankrupt has within 3 months preceding 

the date of the receiving order incurred liabilities 
with a view to making his assets equal to 50% of 
his unsecured liabilities; 

 
(k) that the bankrupt has on any previous occasion, 

whether in Hong Kong or elsewhere, been 
adjudged bankrupt or made a composition or 
arrangement with his creditors; 

 
(j) that the bankrupt has been guilty of any fraud or 

fraudulent breach of trust. 
 
(5) The court may, on proof to its satisfaction of any of the 

facts mentioned in subsection 4(b), (c), (d), (f), (g), (h), (i) 
or (l), summarily sentence the bankrupt to imprisonment 
for 1 year. 

 
(6) For the purposes of this section, bankrupt's assets shall 

be deemed of a value equal to 50% of his unsecured 
liabilities when the court is satisfied that the property of 
the bankrupt has realised or is likely to realise, or with 
due care in realisation might have realised, an amount 
equal to 50% of his unsecured liabilities, and a report by 
the Official Receiver or trustee shall be prima facie 
evidence of the amount of such liabilities. 

 
(7) For the purposes of this section, the report of the Official 

Receiver shall be prima facie evidence of the statements 
therein contained. 

 
(8) Notice of the appointment by the court of the date for 

heating the application for discharge shall be published 
as the court may direct or as may be prescribed and shall 
be sent 14 days at least before the day so appointed to 
each creditor who has proved, and the court may hear 
the Official Receiver and the trustee and may also hear 
any creditor.  At the hearing the court may put such 
questions to the debtor and receive such evidence as it 
may think fit. 
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(9) The powers of suspending and of attaching conditions to 
a bankrupt's discharge may be exercised concurrently. 

 
(10) A discharged bankrupt shall, notwithstanding his 

discharge, give such assistance as the trustee may 
require in the realisation and distribution of such of his 
property as is vested in the trustee, and if he fails to do so 
he shall be guilty of a contempt of court; and the court 
may also, if it thinks fit, revoke his discharge, but without 
prejudice to the validity of any sale, disposition or 
payment duly made or thing duly done subsequent to the 
discharge but before its revocation." 

 
18.03 In addition to the Bankruptcy Ordinance the Bankruptcy Rules 
contain regulations on discharge, some of which should arguably come under 
the Bankruptcy Ordinance.248 
 
18.04 Bankruptcy Rule 89 gives the Official Receiver or trustee the 
power to appeal to the Court of Appeal from, inter alia, any order of the court 
made upon an application for discharge. 
 
18.05 Bankruptcy Rule 97 provides that where a bankrupt is 
discharged subject to the condition that judgment shall be entered against him, 
or subject to any other condition as to his future earnings or after-acquired 
property, it shall be his duty, until such judgment or condition is satisfied, from 
time to time to give the Official Receiver such information as he may require 
with respect to his earnings and after-acquired property and income, and not 
less than once a year to file in the court a statement showing the particulars of 
any property or income he may have acquired subsequent to his discharge. 
 
 
Discussion 
 
18.06 The Official Receiver considers the present provisions on 
discharge to be cumbersome and inflexible and recommends that they be 
reconsidered.  The Official Receiver favours the introduction of automatic 
discharge from bankruptcy after a period of time.  Provisions for automatic 
discharge are in place in other jurisdictions and appear to operate 
successfully. 
 
18.07 The Harmer Report commented that automatic discharge, after 
three years under the Australian Bankruptcy Act 1966, represented a 
significant improvement on earlier provisions and recommended that a form of 
discharge should be introduced that would enable discharge from bankruptcy 
to occur even earlier than at present.249  The Cork Report did not support the 
introduction of automatic discharge and believed that the onus should always 
be on a bankrupt to apply for his discharge and to prove that it was warranted.  
                                            
248  Bankruptcy Rules, rules 88 to 99. 
249  The Harmer Report, paragraphs 546 to 554.  See also paragraphs 18.51 to 18.62 of this 

document. 
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The Cork Report's comments should be considered in the context of its 
proposals for a series of procedures of which bankruptcy would be the last 
resort.  The Cork Report did recommend that there should be an automatic 
review by the court five years after the making of the bankruptcy order for the 
purpose of determining whether a bankrupt should be discharged.250  The 
Insolvency Act 1986 did not take up the Cork Report's proposals on discharge 
but provided for the automatic discharge of first time bankrupts after two or 
three years.251 
 
 
Problems with the Present Provisions: 
 
18.08 The present provisions place the main responsibility for seeking 
discharge on a bankrupt.  The effect is that bankrupts hardly ever apply to the 
court for discharge, possibly through ignorance or from an unwillingness to 
put themselves to further expense and trouble or from fear of the provision.  In 
the ten years from 1982 to 1991 only 21 bankrupts were discharged, this in a 
period when over 2200 adjudication orders were made.  In percentage terms, 
less than 1 % of all debtors against whom adjudication orders were made in 
that ten year period have been discharged.252 
 
18.09 It is worth examining section 30 of the Bankruptcy Ordinance 
from the view of a bankrupt seeking his own discharge.  A bankrupt would do 
well to establish whether the Official Receiver supported his application as 
section 30(3) requires a report of the Official Receiver on the bankrupt's 
conduct and affairs, the report being the best evidence the court has in 
making an order in the terms set out in section 30(3).  The court has several 
options under section 30(3) depending on whether a bankrupt has been 
convicted of a misdemeanour or felony in connection with his bankruptcy or 
where any of the twelve "facts" in section 30(4) are proved.  Discharge is 
more difficult for bankrupts who have committed a misdemeanour or felony 
connected with the bankruptcy or where any of the facts set out in subsection 
4(a) to (1) are proved. In such cases, and these are the majority, the court can 
make an order in the terms of the options set out in section 30(3)(a) to (d).  At 
its most extreme, an unfavourable report of the Official Receiver could result 
in a bankrupt ending up in jail for a year on proof of any of eight of the facts in 
section 30(4).253 
 
18.10 Few bankrupts could resist a challenge under the wide ranging 
provisions of section 30(4).  Section 30(4)(a) alone undoubtedly catches most 
bankrupts as most estate assets are valued at less than 50 per cent of 
unsecured liabilities and it would be a rare case where a bankrupt could 
persuade the court that his assets were less than 50 per cent of his 
unsecured liabilities because of circumstances for which he could not justly be 

                                            
250  The Cork Report, paragraphs 610 and 611. 
251  Insolvency Act 1986, section 279.  See also paragraph 18.18. 
252  Source : Official Receiver's Office and see the Schedules annexed. 
253  Bankruptcy Ordinance, section 30(5). 
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held responsible.254  Even if a bankrupt could show that he was not guilty of a 
misdemeanour or felony connected with his bankruptcy and that he was 
innocent of any of the facts under section 30(4) the court can still refuse to 
discharge or can attach conditions to discharge. 
 
18.11 In addition, the Bankruptcy Ordinance provision on composition 
and schemes of arrangement prevents most bankrupts entering into a 
composition or scheme by providing:- 
 

"If any facts are proved on proof of which the court would be 
required either to refuse, suspend or attach conditions to the 
debtor's discharge were he adjudged bankrupt, the court shall 
refuse to approve the proposal unless it provides reasonable 
security for the payment of not less than 25% on all the 
unsecured debts provable against the debtor's estate."255 

 
18.12 This provision makes bankruptcy a trap for most bankrupts in 
that even if creditors were willing to accept less than 25 per cent of the debts 
owed to them a bankrupt would be prevented from entering into a composition 
or scheme of arrangement by section 30.256 
 
18.13 We do not think that anything is achieved under the present 
provisions by the attachment of harsh penalties to an application for discharge.  
In the course of his investigation of an estate the Official Receiver would 
establish the existence of any of the facts in section 30(4).  It is a strange 
concept, therefore, to contemplate imposing penalties on discharge that had 
not been imposed during the administration of the estate when, presumably, 
all the facts included in the Official Receiver's report under section 30 were 
known to the Official Receiver. 
 
18.14 In the event that a bankrupt does not seek his own discharge 
section 30(2) allows the Official Receiver to apply for discharge.  It is clear 
from the figures above that this is, at best, a rare occurrence.  In fairness to 
the Official Receiver there is no obligation imposed on him to apply for 
discharge and very often estates in bankruptcy do not produce sufficient 
assets to provide for the expenses of the Official Receiver in making an 
application for discharge. 
 

                                            
254  In 1988/89 it was estimated that the total liabilities in all bankruptcies and liquidations 

amounted to HK$1.159 billion against total assets of HK$59 million, that is, assets were about 
5% of liabilities.  In 1991/92 total liabilities were HK$2.646 billion against assets of HK$73 
million; assets being less than 3% of liabilities.  Source : The Official Receiver's Office. 

255 Bankruptcy Ordinance, section 20(10). 
256  Some bankrupts may be able to get out of bankruptcy by means of rescission of the receiving 

order and annulment of the adjudication order under section 33 of the Bankruptcy Ordinance.  
Section 33 provides that where the court is of the opinion that a debtor ought not have been 
made bankrupt or where it is proved to the satisfaction of the court that the debts of a bankrupt 
are paid in full the court may rescind the receiving order and annul the adjudication order.  The 
advantage for a bankrupt is that annulment means that there is no record of bankruptcy.  The 
disadvantage is that annulment does not prevent creditors from pursuing the debtor for debts 
incurred before "bankruptcy". 
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18.15 We are of the opinion that the present provisions on discharge 
are totally unsatisfactory.  We do not believe that it is a function of bankruptcy 
to keep a person in a state of bankruptcy indefinitely.  The main problem 
under the present provisions lies in placing the onus on a bankrupt to seek his 
own discharge.  It is unreasonable to expect a bankrupt to find the money, 
much less the inclination, to initiate his own discharge, especially under the 
draconian provisions of the Bankruptcy Ordinance. 
 
 
Automatic Discharge: 
 
18.16 We recommend the adoption of provisions that allow for the 
automatic discharge of a bankrupt three years after the date of the bankruptcy 
order coupled with a system of objections to discharge in the event of a 
bankrupt not meeting certain criteria.  The introduction of automatic discharge 
should, with the objection system, have a two-fold effect.  Firstly, bankrupts 
would have a greater incentive than at present to co-operate with the trustee 
as failure to co-operate could result in the trustee objecting to a bankrupt's 
discharge.  Secondly, the rehabilitation of a bankrupt from bankruptcy would 
be assured subject to rehabilitation being delayed as a consequence of a 
bankrupt's own failings. 
 
18.17 Our recommendation that discharge should take place three 
years after the date of the bankruptcy order follows corresponding provisions 
in Australia, New Zealand, Scotland and England and Wales. 
 
18.18 The usual period for automatic discharge under the Insolvency 
Act 1986 is three years but there is provision for automatic discharge after two 
years in cases where a certificate for summary administration of a bankrupt's 
estate has been issued and has not been revoked before the bankrupt's 
discharge.257  A certificate for the summary administration of a bankrupt's 
estate may be issued where it appears to the court that the aggregate amount 
of the unsecured bankruptcy debts would be less than the small bankruptcies 
level, which is currently £20,000, and that within five years before the 
presentation of the petition the debtor had not been adjudged bankrupt nor 
made a composition or scheme of arrangement with his creditors in 
satisfaction of his debts.258 
 
18.19 The Official Receiver has advised that in over seventy per cent 
of bankruptcies he avails himself of the summary arrangement procedure 
under the Bankruptcy Ordinance.  This allows the Official Receiver to 
dispense with certain matters under the Ordinance, resulting in savings in the 
cost of administration, provided the court is satisfied that the property of the 
debtor is not likely to exceed HK$200,000.259 
 
18.20 We considered adopting a period of bankruptcy of less than 
three years in cases where either the assets or the liabilities of a bankrupt or 
                                            
257  Insolvency Act 1986, section 279(2)(a). 
258  Insolvency Act 1986, sections 275 and 273. 
259  Bankruptcy Ordinance, section 112A. 
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both were within certain financial levels but we concluded that the period of 
bankruptcy should not be reduced for what would amount to administrative 
convenience.  We take the view that as a matter of policy all first time 
bankrupts should be subject to the same period of bankruptcy of three years 
irrespective of the amounts of their assets or liabilities, subject to objection.260 
 
18.21 We have noted that in bankruptcies where dividends are paid it 
takes over four years, on average, to declare a dividend.261   The Official 
Receiver has advised that most bankruptcies do not pay a dividend and that 
only a relatively small number of bankruptcies would be affected by the 
administration of the estate not being effectively completed after three years.  
We recommend that in the event that the administration of an estate has not 
been completed when the bankrupt comes to be automatically discharged, 
and there is no objection to automatic discharge, as a condition of discharge 
the former bankrupt should be obliged to give the trustee such information as 
to his affairs, attend on the trustee at such times, and do all such other things 
as the trustee may require in carrying out the remainder of the administration 
of the estate.  This reflects the position under the Insolvency Act 1986.262 
 
18.22 We appreciate that there appears to be a contradiction in 
recommending automatic discharge after three years when most active 
bankruptcies, that is bankruptcies where a dividend is paid, take longer then 
that to administer.  It is worth emphasising that the main concern of the 
trustee is recovering the assets of a bankrupt, not in keeping him bankrupt 
and that the trustee would still have a hold on a bankrupt by imposing an 
obligation on the bankrupt to assist the trustee in the further administration of 
the estate. 
 
18.23 We considered adopting a provision that was introduced in the 
Australian Bankruptcy Amendment Act 1991 whereby the period for automatic 
discharge runs from the date of filing of the statement of affairs but we are 
inclined to the view that the appropriate date for time to run is the date of the 
bankruptcy order.  A delay in the filing of the statement of affairs should be 
considered in the overall terms of a bankrupt's conduct during bankruptcy. 
 
 
Objection to and Suspension of Automatic Discharge: 
 
18.24 The introduction of automatic discharge would shift the 
emphasis from discharge being a privilege to it being a right.  This right, 
however, must be set alongside a bankrupt's duty to co-operate with the 
trustee in the administration of the estate.  If he fails to co-operate with the 
trustee after bankruptcy or if a bankrupt's conduct before bankruptcy was 
unsatisfactory he should not be automatically discharged. 
 

                                            
260  This comment is limited to the question of discharge only and is not intended to be a criticism 

of the procedure under section 112A of the Bankruptcy Ordinance. 
261  See paragraph 7.11. 
262  Insolvency Act 1986, section 333(1) and (3). 
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18.25 The three year period for automatic discharge is a relatively 
short period of time and an unscrupulous person may consider it a reasonable 
proposition to defraud his creditors, suffer bankruptcy, and then emerge from 
bankruptcy free from liability for debts incurred before he was made bankrupt.  
Cynical behaviour of this nature and more common failings, such as a 
bankrupt continuing to trade after knowing himself to be insolvent, should be 
open to more severe penalties. 
 
18.26 We favour the introduction of a procedure whereby the trustee 
or creditors who have filed a proof of debt can object to the automatic 
discharge of a bankrupt and note that Hong Kong would be joining several 
other jurisdictions in having objection provisions.  In Scotland, for example, 
automatic discharge operates after three years and discharge may be 
deferred for a further two years in certain circumstances.263 
 
18.27 We have concentrated on the provisions of the Insolvency Act 
1986 and on what we refer to as the old provisions under the Australian 
Bankruptcy Act 1966 and the new provisions which replaced them under the 
Bankruptcy Amendment Act 1991 and have compared them with the present 
provisions under the Bankruptcy Ordinance. 
 
18.28 Under the Insolvency Act 1986 the court may, on the application 
of the Official Receiver that a bankrupt has failed or is failing to comply with 
any of his obligations, order that the automatic discharge period should cease 
to run, for such period, or subject to such conditions, as the court may 
order.264  The obligations referred to cover a range of bankruptcy offences 
that may have been committed by a bankrupt before or after bankruptcy such 
as non-disclosure of assets of the estate, concealment of property or books 
and papers, false statements, fraud and gambling.  The provision also applies 
to a bankrupt's behaviour in relation to his statement of affairs, public 
examination and his duties to the Official Receiver. 
 
18.29 In terms of the approach taken under the Insolvency Act 1986 
we note two points in particular.  First, the suspension of discharge can run for 
an indefinite period as where, for example, a bankrupt fails to comply with 
conditions attached by the court.  This runs contrary to provisions in other 
jurisdictions where generally there is a time limit after which an objection 
lapses.  Second, the terms of objection are not specific as the provision 
covers the entire Part IX of the Act, which relates to bankruptcy.  Other 
jurisdictions favour setting out the objection criteria. 
 
18.30 The old provisions under the Australian Bankruptcy Act 1966 
listed the criteria for objection to automatic discharge and set out time limits 
for objection.265  The criteria were:- 
 

                                            
263  Bankruptcy (Scotland) Act 1985, section 54. 
264  Insolvency Act 1986, section 279(3). 
265  Bankruptcy Act 1966, section 149(4). 
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"(a) that the bankrupt is able, or is likely within 5 years from 
the date of the bankruptcy to be able, to make a 
significant contribution to his estate; 

 
(b) that the discharge of the bankrupt by force of this section 

would prejudice the administration of his estate; 
 
(c) that the bankrupt has failed to co-operate in the 

administration of his estate; 
 
(d) that the conduct of the bankrupt, either in respect of the 

period before or the period after the date of the 
bankruptcy, has been unsatisfactory." 

 
18.31 Under the old provisions an objection would lapse no later than 
five years after the date of the bankruptcy.266 
 
18.32 The old Australian criteria have been criticised as being rather 
vague and uncertain in that they failed to specify with sufficient particularity 
just what the obligations of a bankrupt was and what conduct was likely to 
result in an extension of the bankruptcy.267  The new provisions under the 
Bankruptcy Amendment Act 1991 are designed to make bankrupts fully aware 
of their obligations and to encourage them to co-operate with the trustee in 
the administration of the estate.  The new grounds expand the objection 
criteria and are:- 
 

"(a) the bankrupt has, whether before or after the date of 
bankruptcy, left Australia and has not returned to 
Australia; 

 
(b) after the date of bankruptcy the bankrupt continued to 

manage a corporation as mentioned in section 91A of the 
Corporations Law without having been given leave to do 
so under section 229 of that law; 

 
(c) after the date of bankruptcy the bankrupt engaged in 

misleading conduct in relation to a person in respect of an 
amount that, or amounts the total of which, exceeded 
A$3,000; 

 
(d) the bankrupt, when requested in writing by the trustee to 

provide written information about the bankrupt's property, 
income or expected income, failed to comply with the 
request; 

 

                                            
266  Bankruptcy Act 1966, section 149(7) to (9). 
267  CCH, Australian Insolvency Practice Management, New Developments, 28.2.92, at 98,210. 
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(e) the bankrupt failed to disclose particulars of income or 
expected income as required by a provision of this Act 
referred to in subsection 6A(1) or by section 139U; 

 
(f) the bankrupt failed to pay the trustee an amount that the 

bankrupt was liable to pay under section 139ZG; 
 
(g) at any time during the period of 5 years immediately 

before the commencement of the bankruptcy, or at any 
time during the bankruptcy, the bankrupt : 

 
(i) spent money but failed to explain adequately to the 

trustee the purpose for which the money was 
spent; or 

 
(ii) disposed of property but failed to explain 

adequately to the trustee why no money was 
received as a result of the disposal or what the 
bankrupt did with the money received as a result of 
the disposal; 

 
(h) while the bankrupt was absent from Australia he or she 

was requested by the trustee to return to Australia by a 
particular date or within a particular period but the 
bankrupt failed to return by that date or within that period; 

 
(i) the bankrupt has failed, whether intentionally or not, to 

disclose to the trustee a liability of the bankrupt that 
existed at the date of the bankruptcy; 

 
(j) the bankrupt failed to comply (with a requirement under 

the Act to notify the trustee of any change in his name or 
address) with section 80(1); 

 
(k) the bankrupt refused or failed to sign a document after 

being lawfully required by the trustee to sign that 
document; 

 
(j) the bankrupt failed to attend a meeting of his or her 

creditors without having first obtained written approval of 
the trustee not to attend or without having given to the 
trustee a reasonable explanation for the failure; 

 
(m) the bankrupt failed to attend an interview or examination 

for the purposes of this Act without having given a 
reasonable explanation to the trustee for the failure; 

 



152 

(n) the bankrupt failed, whether intentionally or not, to 
disclose to the trustee the bankrupt's beneficial interest in 
any property."268 

 
18.33 Under the new provisions, if a notice of objection has been filed, 
then, unless the objection is withdrawn or cancelled, a bankrupt is not 
discharged until the expiration of eight years in the case of an objection made 
on any of the grounds in paragraphs (a) to (h); or in any other case five years.  
If the objection was made on the grounds in (a) or (h), the period of eight 
years does not begin to run until the date on which the bankrupt returns to 
Australia.  In any other case the period begins to run on the date on which the 
bankrupt filed his or her statement of affairs.269 
 
18.34 The question of which system of objection should be adopted is 
one that generated a great deal of discussion among us.  The main question 
was whether the provision should be general, as under the Insolvency Act 
1986, or specific, as under the new Australian provisions.  We regard the old 
Australian provisions as coming somewhere between the other two provisions 
in that they are specifically set out in a section but are of a general nature. 
 
18.35 Consideration must be given to the bankrupt in formulating a 
system of objections.  We take the view that bankrupts should be aware of 
their obligations in the administration of their estates and, ideally, a specific 
list of grounds of objection should leave a bankrupt in no doubt as to his 
obligations.  There are, however, problems with a list.  It would be very difficult 
to list every objection that a bankrupt should be liable to.  Each bankruptcy 
case is unique and a bankrupt's behaviour should be considered in the overall 
context of the administration of the estate by the trustee.  Also, the pre-
bankruptcy behaviour of a bankrupt should be taken into account and in this 
regard we prefer the general terms of the old provision in Australia.270 
 
18.36 We do not favour the Insolvency Act's approach of a blanket 
inclusion of all the bankruptcy provisions as possible grounds for objection to 
discharge.  We consider that there is a need for a dedicated section on 
objections but that the objections should be of a general nature as under the 
old Australian provisions.  We take the view that automatic discharge must be 
achievable by most bankrupts and that an exhaustive list of grounds of 
objection would be more restrictive than necessary. 
 
18.37 When the Bankruptcy Ordinance, both Australian provisions and 
the Insolvency Act 1986 provisions were compared it came as a surprise to 
find so many possible grounds for objection.  Specifically, under section 30(4) 
of the Bankruptcy Ordinance there are twelve possible grounds; under section 
129(1) there are an additional fourteen broadly worded grounds; and there are 
also technical objections within the Ordinance to consider such as failure to 
prepare a statement of affairs or failure to attend a public examination.  In 
addition, there are further bankruptcy offences under sections 131 to 136 to 
                                            
268  Bankruptcy Amendment Act 1991, section 149D(1). 
269  Bankruptcy Act 1966, section 149A. 
270  See paragraph 18.30. 
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be considered.  The Insolvency Act 1986 includes many of the possible 
objections under the Bankruptcy Ordinance and may be loosely described as 
having applied the old Bankruptcy Act 1914 provisions to its objection 
procedure. 
 
18.38 In Australia, the approach has been different in that the 
objection criteria are clearly set out in both the old and new provisions.  We 
recommend the introduction of a general criteria of objections similar to those 
under the old Australian provisions and would add two more:- 
 

(i) That the bankrupt had continued to trade after knowing 
himself to be insolvent.271 

 
(ii) That the bankrupt has committed any offence under 

section 129 or sections 131 to 136 of the Bankruptcy 
Ordinance. 

 
18.39 We would amend the wording of criterion (a) of the old 
Australian provisions to read as follows:- 
 

"that the bankrupt is likely within 5 years of the date of the 
bankruptcy to be able to make a significant contribution to his 
estate." 

 
18.40 We believe that these criteria should provide the trustee and the 
court with the ability to prevent the discharge of a bankrupt if discharge is not 
deserved.  The provision should also be sufficiently succinct for a bankrupt to 
understand his obligations to the trustee.  We recognise, however, that the 
pre-bankruptcy behaviour of some bankrupts will effectively disqualify them 
from any chance of automatic discharge after three years. 
 
18.41 We recommend that both creditors and the trustee should be 
able to object to the discharge of a bankrupt.  An objection to discharge from 
bankruptcy by the trustee should be accompanied by a report, which should 
be served on the bankrupt, setting out the reasons why it appears to the 
trustee that an order suspending discharge should be made.  An objection to 
discharge filed in court by a creditor should set out the reasons why it appears 
to the creditor that an order suspending discharge should be made and 
should be served on the trustee and the bankrupt.  The trustee should then 
file a report in the court setting out the reasons why he supports or opposes 
the objection.  If a bankrupt disputes any statement in the trustee's report or in 
a creditor's objection he should have the right to file a reply in the court to 
which the trustee or the creditor may respond. 
 
18.42 We recommend that three months before the end of the three 
year period for automatic discharge the Official Receiver should send a notice 
to all creditors who have filed a proof of debt advising whether the Official 
Receiver intends to file an objection to the automatic discharge of the 

                                            
271  See the Bankruptcy Ordinance, section 30(4)(c). 
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bankrupt and, if so, on what grounds.  The notice should advise creditors that 
they are entitled to object to discharge in any event and it should also set out 
the grounds of objection and the procedure to be followed. 
 
18.43 We recommend that if a bankrupt is making a contribution to his 
estate from income at the time that he is automatically discharged from 
bankruptcy the court should have the power to order the bankrupt to continue 
making contributions but the contributions should not continue for longer than 
eight years from the date of the bankruptcy order. 
 
 
Length of Time of Objections: 
 
18.44 We have considered the length of time for which objections 
should subsist.  There are great variations in other jurisdictions.  In Scotland 
the period is two years after the end of the three year automatic period.  In 
South Africa a bankrupt is deemed to be rehabilitated at the end of ten years 
after the sequestration of his estate but the court can order earlier 
rehabilitation.  The ten year period can also be extended but there has only 
been one recorded instance of this.272  In England and Wales discharge can 
be suspended indefinitely if a bankrupt does not comply with conditions 
attached by the court.  In Australia the new provisions have changed the 
maximum period from five years to five or eight years. 
 
18.45 We take the view that there should be a maximum period for 
which an objection can subsist.  The experience of other jurisdictions 
suggests that a period of ten years may be too long in the context of the 
rehabilitation of a bankrupt.  We recommend that it would be appropriate, with 
one exception, for the period of objection to extend bankruptcy to eight years 
after the date of the making of the bankruptcy order.  A bankrupt whose 
discharge from bankruptcy has been suspended should have the right to 
apply to the court at any time for the suspension to be lifted.  The procedure 
for the lifting of suspension of discharge under the Insolvency Rules 1986 
would be appropriate.273 
 
18.46 The exception to an extension of bankruptcy to eight years 
before discharge relates to absconding debtors.  We consider that in cases 
where the bankrupt has, whether before or after the date of bankruptcy, left 
Hong Kong and has not returned to Hong Kong or where, while the bankrupt 
was absent from Hong Kong he was requested by the trustee to return to 
Hong Kong by a particular date or within a particular period but the bankrupt 
failed to return by that date or within that period, the running of time of the 
bankruptcy should not begin, or should be suspended where appropriate, until 
the date on which the bankrupt returns to Hong Kong.  This recommendation 
reflects provisions under the new Australian provisions.274  The adoption of 
these provisions would assist in ensuring that bankrupts could not avoid their 

                                            
272  South African Law Commission, Working Paper 39, Project 63, Review of the Law of 

Insolvency (Rehabilitation). October 1991. 
273  The Insolvency Rules 1986, rule 6.216. 
274  Bankruptcy Amendment Act 1991, section 149D(1)(a) and (h). See also paragraph 18.32. 
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obligations under the Bankruptcy Ordinance by staying away from Hong Kong 
until the end of the bankruptcy period.  It is not unusual for bankrupts to leave 
the jurisdiction to avoid the present provisions and we would not like our 
recommendations to make absconding an attractive proposition for bankrupts. 
 
 
Subsequent Bankruptcy:275 
 
18.47 Our recommendations on automatic discharge would provide a 
bankrupt with an opportunity to return to a normal life in a relatively short 
period of time.  We do not believe that this should be the case with second or 
subsequent bankruptcy.  Subsequent bankruptcy should be treated more 
severely than a first bankruptcy. 
 
18.48 We recommend that automatic discharge should also apply to 
second bankruptcy but only after eight years from the making of the 
subsequent bankruptcy order.  Bankrupts should have a right to apply to the 
court for discharge after the expiration of three years from the date of a 
subsequent bankruptcy order. 
 
18.49 Any application for discharge should be made on the initiative of 
a bankrupt.  The Official Receiver should report on matters that specifically 
relate to the circumstances of the bankruptcy, including previous bankruptcies, 
the bankrupt's compliance with his obligations and the extent to which, in the 
present and previous bankruptcies, his assets have exceeded his liabilities.  
In this regard we approve of and recommend the adoption of the Insolvency 
Rules 1986.276  We consider the requirement that the Official Receiver report 
on the circumstances of the present and previous bankruptcies and on the 
level of any distribution in the present bankruptcy to be particularly important 
matters for the court to have knowledge of in deciding whether to grant or 
refuse discharge or to impose conditions on discharge. 
 
18.50 The reason for this is that bankruptcy can occur for any number 
of reasons and it would seem unreasonable to refuse to discharge a 
subsequent bankrupt because, for instance, he had been caught out by 
economic conditions that he had no control over.  This is graphically 
demonstrated by the problems in the property market in the United Kingdom 
where mortgagors have found themselves with a negative equity in their 
properties. In such a situation a mortgagor finds that if he cannot afford to 
make repayments on the mortgage and has to sell, the value of the property is 
insufficient to allow him to pay off the mortgage.  A person who had been 
previously bankrupt could be caught in that situation.  If the property involved 
was the family home of the bankrupt it would be harsh to treat him in the 
same way as, say, a subsequent bankrupt who had continued trading after 
knowing himself to be insolvent. 
 
 
                                            
275  Note our recommendation that bankruptcy may be annulled even after discharge, at paragraph 

8.07. 
276  The Insolvency Rules 6.217 and 6.218. 
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Early Discharge: 
 
18.51 We are of the opinion that there may be circumstances where a 
bankruptcy order, though properly made, may be discharged within three 
years of the date of the bankruptcy order, such as in the case of a person who 
became insolvent as a result of the dishonesty of a business partner.  We see 
no reason to keep such a bankrupt in a state of bankruptcy for longer than 
necessary.  Early discharge should, however, only be available to first time 
bankrupt's. 
 
18.52 At present a bankrupt has the right to apply for discharge at any 
time after the making of an order of adjudication of bankruptcy.  We believe 
that this right should be retained but that the criteria should be different to the 
present criteria which makes it virtually impossible for a bankrupt to comply.277 
 
18.53 The Insolvency Act 1986 contains no specific provisions for an 
application for discharge from bankruptcy by a person bankrupt for the first 
time and appears therefore to consider that the three year period of 
bankruptcy, or two years in the case of summary administration, is 
appropriate in all cases. 
 
18.54 In Australia there was provision for early discharge under the 
Bankruptcy Act 1966, recently replaced by new provisions under the 
Bankruptcy Amendment Act 1991, which allowed a bankrupt to apply at any 
time for discharge.  The court considered a report of the trustee that referred 
to the bankrupt's conduct both before and after bankruptcy.  The court could 
order discharge or suspend an order of discharge either conditionally or 
unconditionally.  The matters upon which the court could exercise its 
discretion whether to discharge were:- 
 

"(a) that the bankrupt has omitted to keep and preserve such 
books, accounts or records as sufficiently disclose his 
business transactions and financial position within the 
period of 5 years immediately preceding the date on 
which he became a bankrupt; 

 
(b) that the bankrupt has, after knowing himself to be 

insolvent, continued to trade or obtained credit to the 
amount of A$100 or upwards; 

 
(c) that the bankrupt has contracted a debt provable in the  

bankruptcy without having at the time of contracting it any 
reasonable or probable grounds of expectation (proof of 
which lies on him) of being able to pay it after taking into 
consideration his other liabilities at the time; 

 

                                            
277  Bankruptcy Ordinance, section 30(1) and (4). 
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(d) that the bankrupt has failed to account satisfactorily to the 
trustee for any loss of, or depreciation of, assets or for a 
deficiency of assets; 

 
(e) that the bankrupt has brought on, or contributed to, his 

bankruptcy by - 
 

(i) rash or hazardous speculations; 
 
(ii) unjustifiable extravagance in living; 
 
(iii) gambling or wagering; or 
 
(iv) culpable neglect of his business affairs; 

 
(f) that the bankrupt has, within the period of 6 months 

immediately preceding the presentation of the petition on 
which, or by virtue of the petition on which, he became a 
bankrupt - 

 
(i) put any of his creditors to unnecessary expense by 

a frivolous or vexatious defence to an action 
brought against him; or 

 
(ii) incurred expense by bringing a frivolous or 

vexatious action; 
 
(g) that the bankrupt has, within the period of 6 months 

immediately preceding the presentation of the petition on 
which, or by virtue of the presentation of which, he 
became a bankrupt, when unable to pay his debts as they 
became due, given an undue preference to any of his 
creditors; 

 
(h) that the bankrupt has been guilty of fraud or fraudulent 

breach of trust; or 
 
(i) that the bankrupt has been convicted of an offence 

against this Act or the repealed Act or of any other 
offence related to his bankruptcy." 278 

 
18.55 The Australian Bankruptcy Act 1966 provisions were similar in 
their terms to section 30(4) of the Bankruptcy Ordinance with the exception of 
section 30(4)(a).  It is interesting to note therefore that the Bankruptcy Act 
1966 provisions were criticised as being expensive, resulting in only a very 
small proportion of bankrupts availing of the provisions.  It has been noted279 
that the system was mainly used by failed businessmen who sought early 
discharge in order to resume their business activities and that the costs 
                                            
278  Bankruptcy Act 1966, section 150(6). 
279  Comments from CCH, Australian Insolvency Management Practice, at 98,208. 
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involved in making the application to the court greatly disadvantaged low 
income earners.  It was also noted that the new Australian provisions are 
intended to restore equity to the operation of the early discharge system and 
the system is designed to ensure that where the bankrupt has become 
bankrupt because of commercial culpability he is disqualified from early 
discharge.  Under the new Australian provisions a bankrupt is able to apply for 
early discharge at any time six months after the filing of his statement of 
affairs.  The trustee must evaluate whether the bankrupt is eligible, and is not 
disqualified, for early discharge. 
 
18.56 Under the new Australian provisions a bankrupt is eligible to 
apply for early discharge if, and only if:- 
 

"(a) when the bankrupt applies for early discharge: 
 

(i) there is no money available to pay, or insufficient 
money available to pay in full, the remuneration 
and expenses of the trustee; or 

 
(ii) there is no money available to pay a dividend to 

the bankrupt's creditors; and 
 
(b) either: 
 

(i) the bankrupt has not, whether before, on or after 
the date of the bankruptcy, entered into a 
transaction that is void against the trustee; or 

 
(ii) the bankrupt has entered into such a transaction 

but, if the trustee were to take action to avoid the 
transaction, the action would not result in a 
dividend being paid to the bankrupt's creditors; and 

 
(c) the income that the bankrupt is likely to derive during the 

period of one year beginning at the time when the 
application is made will not exceed the actual income 
threshold amount applicable in relation to the bankrupt at 
that time." 280 

 
18.57 We do not favour the adoption of eligibility criteria for applying 
for early discharge as in Australia.  We believe that all bankrupts should have 
an equal right to apply for early discharge. 
 
18.58 We recommend that early discharge from bankruptcy should be 
available to first time bankrupts at any time after the adjudication of 
bankruptcy and any application should be made on the initiative of the 
bankrupt.  The Official Receiver should report to the court on the history of the 

                                            
280  Bankruptcy Amendment Act 1991, section 149T. 
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bankruptcy, stating whether he considers the case a suitable one for early 
discharge. 
 
18.59 We recommend, however, that a bankrupt should be disqualified 
from early discharge if, based on the new Australian provisions281:- 
 

(i) he has been previously bankrupt or has entered into a 
composition or arrangement with his creditors; or 

 
(ii) he has unsecured liabilities that exceed 150 per cent of 

the income that the trustee determines was derived by 
the bankrupt during the year immediately before the date 
of the bankruptcy; or 

 
(iii) he has failed to disclose a beneficial interest in any 

property; or 
 
(iv) he has failed to disclose any liability that existed at the 

date of the bankruptcy; or 
 
(v) he has failed to disclose in his statement of affairs income 

that he expected in the 12 months following the filing of 
the statement; or 

 
(vi) he, after the date of bankruptcy, engaged in misleading 

conduct in relation to a person in respect of an amount or 
amounts that exceed HK$15,000; or 

 
(vii) after the date of the bankruptcy he continued to act as a 

director or takes part in the management of an company, 
except with the leave of the court, contrary to section 156 
of the Companies Ordinance; or 

 
(viii) he has failed or refused to give his passport to the trustee 

when requested to do so; or 
 
(ix) he has failed to co-operate with the trustee. 

 
18.60 Under section 77(a)(ii) of the Australian Bankruptcy Act 1966 a 
bankrupt shall, unless excused by the trustee or prevented by illness, inter 
alia, forthwith after becoming a bankrupt, give to the trustee his passport, if 
any.  There is no equivalent provision under the Bankruptcy Ordinance. Any 
disqualification from discharge under section 149ZE of the Bankruptcy 
Amendment Act 1991 would relate to the provision under section 77(a)(ii). 
 
18.61 We have received advice that provisions in the terms of section 
77(a)(ii) and section 149ZE would be inconsistent with the terms of the 
International Covenant on Civil and Human Rights (ICCHR) as applied to 

                                            
281  Bankruptcy Amendment Act 1991, sections 149X to 149ZE. 
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Hong Kong unless provision was made allowing the bankrupt to appeal on the 
merits to a court.282 
 
18.62 We were also advised that even if a provision in the terms of 
section 149ZE was adopted with the Bankruptcy Ordinance remaining silent 
on a duty on the bankrupt to hand over his passport it was arguable that the 
provision would have the effect of obliging a bankrupt to give his passport to 
the trustee.  If the provision was interpreted in that way it would probably be 
safer to provide an appeal channel for a bankrupt to comply with the ICCHR. 
 
 
Transitional: 
 
18.63 If automatic discharge is adopted we recommend that persons 
bankrupt under the present provisions should be automatically discharged 
from bankruptcy twelve months after the introduction of the new provisions if 
they have been bankrupt for three years or longer, subject to objection.  The 
twelve month period should give the Official Receiver sufficient time to review 
all cases of bankruptcy and decide which of them warrant objection to be 
made to the court.  Any person bankrupt under the present provisions should 
be able to apply for discharge at any time after the introduction of the new 
provisions if they fall within the criteria recommended for discharge in their 
particular circumstances. 
 
 
Recommendations 
 
 The introduction of automatic discharge from bankruptcy three 

years after the date of the bankruptcy order subject to objection. 
 
 Where the administration of an estate has not been completed 

when a bankrupt comes to be automatically discharged, and there 
is no objection to automatic discharge, the former bankrupt 
should be obliged to give the trustee such information as to his 
affairs, attend on the trustee at such times, and do all such other 
things as the trustee may require in carrying out the 
administration of the estate. 

 
 The Official Receiver or any creditor who has filed a proof of debt 

should be able to object to the automatic discharge of a bankrupt 
on the following grounds:- 

 
(i) that the bankrupt is likely within 5 years of the date of 

the bankruptcy to be able to make a significant 
contribution to his estate; 

 
                                            
282  As the introduction of such a provision would be post Bill of Rights legislation the bench-mark is 

the ICCHR.  See article VII(3) of the Letters Patent.  A passport is a means of enabling a 
person "to leave any country, including his own", as he is entitled to do by article 12(2) of the 
ICCHR which is almost identical to article 8 of the Bill of Rights. 
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(ii) that the discharge of the bankrupt would prejudice 
the administration of his estate; 

 
(iii) that the bankrupt has failed to co-operate in the 

administration of his estate; 
 
(iv) that the conduct of the bankrupt, either in respect of 

the period before or the period after the date of the 
bankruptcy, has been unsatisfactory. 

 
(v) that the bankrupt had continued to trade after 

knowing himself to be insolvent. 
 
(vi) that the bankrupt has committed any offence under 

section 129 or sections 131 to 136 of the Bankruptcy 
Ordinance. 

 
 Three months before the end of the three year period for 

automatic discharge the Official Receiver should send a notice to 
all creditors who have filed a proof of debt advising whether the 
Official Receiver intends to file an objection to the automatic 
discharge of the bankrupt and, if so, on what grounds.  The notice 
should advise creditors that they are entitled to object to 
discharge in any event.  It should also set out the grounds of 
objection and the procedure to be followed. 

 
 If a bankrupt is making a contribution to his estate from income at 

the time that he is automatically discharged from bankruptcy the 
court should have the power to order the bankrupt to continue 
making contributions but the contributions should not continue 
for longer than eight years from the date of the bankruptcy order. 

 
 If the trustee or creditors object, the court should be able to 

suspend the operation of automatic discharge for eight years after 
the date of the making of the bankruptcy order. 

 
 A bankrupt whose discharge from bankruptcy has been 

suspended should have the right to apply to the court at any time 
for the suspension to be lifted; following the Insolvency Rules 
1986, rule 6.216. 

 
 Where a bankrupt has, whether before or after the date of 

bankruptcy, left Hong Kong and has not returned to Hong Kong or 
where, while the bankrupt was absent from Hong Kong he was 
requested by the trustee to return to Hong Kong by a particular 
date or within a particular period but the bankrupt failed to return 
by that date or within that period, the running of time of the 
bankruptcy should not begin, or should be suspended where 
appropriate, until the date on which the bankrupt returns to Hong 
Kong. 
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 In the case of subsequent bankruptcy automatic discharge should 

not operate until eight years after the date of the subsequent 
bankruptcy order but a bankrupt should be able to apply to the 
court for discharge three years after that date.  The Official 
Receiver should file a report with the court on an application for 
early discharge, as provided for in the Insolvency Rules 1986. 

 
 Bankrupts should be entitled to apply to the court for discharge 

from a first bankruptcy before the expiration of three years from 
the bankruptcy order.  The court should have no discretion to 
grant a discharge in certain circumstances. 

 
 Persons bankrupt under the present provisions should be 

automatically discharged from bankruptcy twelve months after the 
introduction of the new provisions if they have been bankrupt for 
three years or longer, subject to objection.  Any person bankrupt 
under the present provisions should be able to apply for 
discharge at any time after the introduction of the new provisions. 
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Chapter 19 
 
Statutory undertakings 
 
_____________________________ 
 
 
 
The Present Law 
 
19.01 The Official Receiver has proposed that once a bankruptcy has 
commenced certain statutory undertakings or utility companies, such as The 
Water Authority or electricity and gas utility companies should be required to 
treat a trustee in bankruptcy as a new customer with a statutory right to 
receive supplies, separate and distinct from the debtor or customer whose 
account is in arrear.  In addition, the Official Receiver has proposed that a 
trustee should be personally liable for the payment of the new supply but that 
he should not be required to discharge the old debt.  A utility company would 
therefore be obliged to prove for such debts as an ordinary creditor. 
 
19.02 There is no provision relating to the supply or withholding of 
supply by utility companies under the Bankruptcy Ordinance. 
 
19.03 We sought comments from The Hong Kong and China Gas Co. 
Ltd., The Hong Kong Electric Co. Ltd., the Hong Kong Telephone Co. Ltd., 
and the Water Authority.  The Water Authority is regulated by the Waterworks 
Ordinance (Cap 102).  One of its duties is to require payment of any charge 
and take such steps as may be necessary to enforce such payment.  The 
Water Authority is the one body of the four suppliers consulted that is a 
branch of Government. 
 
 
Discussion 
 
19.04 The Official Receiver has acknowledged that in practice utility 
companies in Hong Kong co-operate with trustees and liquidators in 
maintaining the supply of services and that the recommendation simply seeks 
to secure the position of trustees in relation to the provision of essential 
services. 
 
19.05 All the utility companies consulted replied that is not their 
practice to demand the payment of outstanding charges before providing a 
supply to a trustee.  Their reaction to the Official Receiver's proposal was 
either that no new legislation was necessary or that there was no objection to 
legislation. 
 
19.06 An illustration of the sort of problem the Official Receiver seeks 
to avoid would be where, for example, a supplier of electricity refused to 
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continue or reconnect supply until payment of arrears accumulated by a 
debtor prior to bankruptcy had been paid.  A trustee trying to sell a business 
as a going concern or trying to preserve assets, such as frozen goods, could 
find his position undermined by the electricity supplier's refusal to maintain 
supply. 
 
19.07 The Cork Report said that it was a common practice in England 
for public utility companies, on the insolvency of a customer, to threaten to cut 
off supplies unless the outstanding account was paid in full.  The Cork Report 
distinguished the position of a private creditor who enjoyed a monopoly in 
relation to the debtor exploiting the commercial advantages of his position and 
that of a public utility which enjoyed a monopoly granted by Parliament in 
return for which it was under a statutory obligation to provide a service.  The 
utilities identified by the Cork Report were those concerned with the supply of 
electricity, gas, water, and telecommunications. 
 
19.08 The Cork Report recommended, in relation to individual debtors, 
that statutory undertakings should be required to treat, not only the trustee, 
but also the debtor, as a new customer with a statutory right to receive 
supplies, separate and distinct from the customer whose account is in 
arrears.283 
 
19.09 The Insolvency Act 1986 took up the recommendation of the 
Cork Report by providing that where a bankruptcy order is made or an interim 
receiver of an individual's property is appointed or a voluntary arrangement is 
approved the trustee may request the utility companies supplying gas, 
electricity, water and telecommunications to supply services for the purposes 
of any business which is or has been carried on by the individual, by a firm or 
partnership of which the individual is or was a member, or by an agent or 
manager for the individual or for such a firm or partnership.284 
 
19.10 The Insolvency Act 1986 also provides that the supplier may 
make it a condition of the giving of the supply that the trustee personally 
guarantees the payment of any charges in respect of the supply but shall not 
make it a condition of the giving of the supply, or do anything which has the 
effect of making it a condition of the giving of the supply, that any outstanding 
charges in respect of a supply given to the individual are paid. 
 
19.11 The Harmer Report also recommended that a supplier of gas, 
electricity, water or telecommunications should not make it a condition of 
supply that outstanding charges are paid although the supplier should be able 
to demand personal guarantees for payment of charges for subsequent 
supply.285 
 
19.12 Although the suppliers of utility services in Hong Kong are 
undoubtedly more reasonable than their counterparts in England and Wales 
were in maintaining the supply of services where a debtor was in arrears we 
                                            
283  The Cork Report, Chapter 33, paragraphs 1451 to 1466. 
284  Insolvency Act 1986, section 372. 
285  The Harmer Report, paragraphs 756 to 758. 
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take the view that it would be useful to formalise the position.  We therefore 
recommend that a supplier of gas, electricity, water or telecommunications 
should not make it a condition of supply that outstanding charges shall be 
paid by a trustee, that a trustee should be liable for payment of all charges 
incurred after his appointment as trustee and that a supplier should be able to 
demand guarantees from a trustee for payment of charges for subsequent 
supply. 
 
 
Voluntary Arrangements: 
 
19.13 Our recommendations in this chapter should extend to situations 
where a debtor enters into a voluntary arrangement with his creditors.286 
 
 
Recommendations 
 
 A supplier of gas, electricity, water or telecommunications should 

not make it a condition of supply that outstanding charges shall 
be paid by a trustee. 

 
 A trustee should be liable for payment of all charges incurred after 

his appointment as trustee. 
 
 A supplier should be able to demand guarantees from the trustee 

for payment of charges for subsequent supply. 
 
 These recommendations should also apply in the case of a debtor 

making a voluntary arrangement with his creditors. 
 
 

                                            
286  See Chapter 7. 
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Chapter 20 
 
Interest on debts 
 
_____________________ 
 
 
 
The Present Law 
 
20.01 We had intended to leave the question of interest on debts for 
consideration in our main report on insolvency but practitioners have 
submitted that these provisions require amendment urgently.  The problem 
lies not so much with the application of the provision to bankruptcy but with its 
application in the winding up of companies where the provision has been 
found to be virtually unworkable in complex liquidations, especially in the 
winding up of banks and other financial institutions.  Section 264 of the 
Companies Ordinance applies the provisions on interest on debts in the 
Bankruptcy Ordinance to the winding up of insolvent companies under the 
Companies Ordinance.  As the recommendations made in this chapter have 
particular relevance to companies winding up we have made specific 
recommendations for amending the Companies Ordinance. 
 
20.02 The Bankruptcy Ordinance, section 71, provides that:- 
 

"(1) Where a debt has been proved and the debt includes 
interest or any pecuniary consideration in lieu of interest, 
such interest or consideration shall, for the purposes of 
dividend, be calculated at a rate not exceeding 8 per cent 
per annum and be calculated only up to the date of the 
receiving order, without prejudice to the right of a creditor 
to receive out of the estate any higher rate of interest to 
which he may be entitled after all the debts proved in the 
estate have been paid in full. 

 
(2) In dealing with the proof of the debt the following rules 

shall be observed - 
 

(a) any account settled between the debtor and the 
creditor within 3 years preceding the date of the 
receiving order may be examined, and if it appears 
that the settlement of the account forms 
substantially one transaction with any debt alleged 
to be due out of the debtor's estate (whether in the 
form of renewal of a loan or capitalization of 
interest or ascertainment of loans or otherwise), 
the account may be reopened and the whole 
transaction treated as one; 



167 

 
(b) any payments made by the debtor to the creditor 

before the receiving order, whether by way of 
bonus or otherwise, and any sums received by the 
creditor before the receiving order from the 
realization of any security for the debt shall, 
notwithstanding any agreement to the contrary, be 
appropriated to principal and interest in the 
proportion that the principal bears to the sum 
payable as interest at the agreed rate; 

 
(c) where the debt due is secured and the security is 

realized after the receiving order, or the value 
thereof is assessed in the proof, the amount 
realized or assessed shall be appropriated to the 
satisfaction of principal and interest in the 
proportion that the principal bears to the sum 
payable as interest at the agreed rate." 

 
 
Discussion 
 
20.03 There is universal agreement among all those who have had to 
deal with section 71 that when a liquidation becomes complicated in terms of 
the calculation of the interest entitlements of creditors and the apportionment 
of capital and interest the application of the provision "is frequently difficult, 
time consuming, and therefore costly".287  It has been noted that the provision 
was originally introduced with the intention that it should be used, for example, 
in the winding up of a corner store but that it is now applied to some of the 
world's major liquidations involving enormous sums of money and great 
complexity. 
 
 
Section 71(1): The Interest Limitation Rule: 
 
20.04 Section 71(1) of the Bankruptcy Ordinance provides that, where 
interest can be charged on a debt, it can only be charged at the rate of 8% per 
annum up to the date of the receiving order ("the relevant date").  In the case 
of a winding up by the court the relevant date to which interest is provable is 
the date of the commencement of the winding up288, that is to say, the date of 
the presentation of the petition.  By section 230 of the Companies Ordinance, 
the commencement of a companies voluntary winding up is the time of the 
passing of the resolution for the voluntary winding up.  Accordingly, the 
relevant date for the proving of interest in a voluntary winding up is the date of 
the resolution for the voluntary winding up.  After the making of a receiving 
order or the commencement of the winding up there is no entitlement to 

                                            
287  Submission from the Hong Kong Society of Accountants on Interest on Debts, 17th March 

1993.  [Doc 125] 
288  See in re Amalgamated Investment and Property Co Ltd [1985] 1 Ch 349. 
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interest unless there is a surplus after all the debts proved in the estate have 
been paid in full. 
 
20.05 There is, however, a difference in the treatment of surplus in 
bankruptcy and in winding up.  Section 38(9) of the Bankruptcy Ordinance 
provides that if there is any surplus after the payment of all the debts due from 
the estate, it shall be applied in payment of interest from the date of the 
receiving order at the rate of 8 per cent per annum on all the debts proved in 
the bankruptcy.  Section 38(9) does not apply in winding up because if there 
is a surplus after the payment of a company's debts the company is not 
insolvent and the bankruptcy rules have no application.289 
 
20.06 When section 71(1) is applied in practice it causes great 
difficulties because the imposition of an 8 per cent limit means that all interest 
that has been charged must be recalculated to a maximum rate of 8 per cent 
per annum.  There is no time limit on how far back this recalculation should go.  
This means that if a bank were to go into liquidation with several thousand 
running accounts, many in operation for years, attracting varying interest rates 
in that time, the liquidator would have to recalculate all those accounts from 
their inception, presuming that the interest rate charged was above 8 per cent, 
to the relevant date.  The task is not only next to impossible it is also very 
expensive and time consuming. 
 
20.07 We recommend that section 71(1) of the Bankruptcy Ordinance 
should be abolished and replaced by provisions that would allow creditors 
who are entitled to charge interest to charge that interest at the contractual 
rate up to the relevant date subject to a provision in all cases for the 
examination of extortionate credit transactions by the court.  In making this 
recommendation our aim is to create provisions that are fair to all creditors.  
We see no reason to rewrite that part of a contract governing the interest rate 
which the court would always give effect to unless the rate was an 
extortionate rate. 
 
20.08 The change in the relevant date in bankruptcy is made 
necessary by the abolition of the receiving order which is the relevant date at 
present.  A beneficial consequence of this would be to make the relevant date 
for proving interest in bankruptcy the same as the date for the ascertainment 
of the assets and liabilities of the estate.  The adoption of the date of the 
bankruptcy order as the relevant date for interest also conforms with our 
general policy of making the bankruptcy order the relevant date for other 
events, such as the conversion of foreign currency debts.290  In a winding up 
by the court the date for ascertainment of the assets and liabilities is the date 
of the winding up order whereas the relevant date for proving interest is the 
date of the winding up petition.  We see no reason why the date of calculation 
of interest should be a different date to the date of ascertainment of the 
principal and recommend that the date of the winding up order should be the 
relevant date.  We are not making any recommendation to change the time of 

                                            
289  Re Fine Industrial Commodities Ltd [1956] Ch 256. 
290  See paragraph 16.07. 



169 

the passing of the resolution in companies voluntary liquidation as the 
relevant date as the winding up begins on the date the resolution is passed. 
 
20.09 In making these recommendations we recommend the adoption 
of the Insolvency Act 1986; section 189 and supporting rules in respect of 
winding up and sections 322 and 328 and supporting rules in respect of 
bankruptcy.291 
 
20.10 Before making our recommendations we searched hard for 
alternative solutions but found that the Insolvency Act 1986 provided the best 
option.  We have, however, differed from the Insolvency Act 1986 provisions 
in one way. 
 
 
Creditors who are not Entitled to Claim Interest: 
 
20.11 We consider that creditors who are not entitled to charge 
contractual interest under the terms of their agreement with the bankrupt 
should be allowed to claim interest in certain circumstances.  We considered 
allowing all creditors who would not otherwise be entitled to claim interest to 
claim interest at the judgment rate, which changes from time to time and 
which was at 9.5% per annum at the time this document went to print, to the 
relevant date after which, under our recommendations, they would be entitled 
to interest in any event. 
 
20.12 It became apparent, however, that this would create difficulties 
of its own on several levels.  The most obvious difficulty would be in 
ascertaining the date from which interest could be claimed in the absence of 
agreement between the creditor and the debtor.  In a normal commercial 
transaction such as in the sale of goods we felt that to provide for the claiming 
of interest from the date of supplying the goods would interfere with the 
competitive trade practice of giving credit for varying periods, for example, 
thirty or ninety days.  We consider that interference to such an extent would 
be too protective of creditors and could have an undesirable effect on ordinary 
business practice. 
 
20.13 Notwithstanding these problems we are convinced that there 
should be a statutory provision for claiming interest when a creditor would not 
be otherwise entitled to claim.  This is especially so in the context of our 
recommendation to allow creditors to claim contractual interest up to the date 
of the bankruptcy order as that recommendation is likely to benefit institutional 
creditors rather than trade or other creditors.  We believe that a provision 
allowing these other creditors to claim interest would be fair to all. 
 
20.14 We consider that the solution lies in the rule 88 of the 
Companies (Winding-up) Rules which provides that:- 

                                            
291  See the Insolvency Rules; rule 4.93 in respect of companies and rule 6.113 in respect of 

bankruptcy.  See section 129 for the definition of commencement of winding up and section 
247 for the definitions of insolvency and go into liquidation.  See section 278 for the definition of 
commencement of bankruptcy. 
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"On any debt or sum certain, payable at a certain time or 
otherwise, whereon interest is not reserved or agreed for, and 
which is overdue at the date of the commencement of the 
winding up, the creditor may prove for interest at a rate not 
exceeding 8 per cent per annum to that date from the time when 
the debt or sum was payable, if the debt or sum is payable by 
virtue of a written instrument at a certain time, and if payable 
otherwise, then from the time when a demand in writing has 
been made, giving notice that interest will be claimed from the 
date of the demand until the time of payment." 
 

20.15 The adoption of this provision in bankruptcy in the case of 
creditors who have no agreement for the payment of interest would place 
them in the same position as creditors in winding up as provided the debt was 
created by a written instrument, for example a cheque, or if a creditor had 
served a written demand giving notice that interest would be claimed from the 
date of the demand, that creditor would be entitled to interest up to the 
relevant date.  Accordingly, we recommend the adoption of rule 88 with two 
amendments.  First, that instead of interest being claimable at 8 per cent per 
annum it should be claimable at the judgment rate as the judgment rate is 
variable and therefore more likely than a fixed rate to reflect commercial 
interest rates at any particular time.  This recommendation should apply to 
both bankruptcy and winding up.  Second, we note that the relevant date 
would be the date of the bankruptcy order under our recommendations.  In 
winding up by the court we recommend that the relevant date should be 
changed from the commencement of the winding up to the date of the winding 
up order. 
 
 
Section 71(2)(a) to (c): 
 
20.16 It follows from our recommendation that a contractual rate of 
interest should be provable in bankruptcy and winding up that the provisions 
for the re-examination and reopening of settled accounts; the appropriation of 
payments made and sums received by the creditor from the debtor before 
insolvency; and appropriation of proceeds or value of security assessed after 
the insolvency under section 71 (2)(a) to (c) are unnecessary.  We therefore 
recommend that these provisions be abolished. 
 
 
Guarantors: 
 
20.17 We considered the position of a guarantor of a bankrupt 
individual or of a company that has gone into liquidation.  Most financial 
institutions require guarantors to sign standard form guarantees which usually 
contain clauses stating that the guarantor cannot claim in the bankruptcy or 
winding up unless the principal creditor has been paid the full amount of the 
debt owed to him by the principal debtor, that is, the insolvent party.  The 
amount claimed by the principal creditor in the insolvency is always at least as 
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much as the amount that the guarantor has guaranteed as otherwise the 
principal creditor could rely on the guarantee alone. 
 
20.18 While it might appear unfair for a guarantor to be excluded from 
proof when he has a claim that could be made against the estate of the 
principal debtor a guarantee is nonetheless a contract and we can see no 
reason for interfering with contractual arrangements made by parties other 
than the insolvent party through the bankruptcy provisions.  If there is to be 
any revision of the law relating to guarantee terms this is not the forum for it.  
We therefore make no recommendation on guarantees. 
 
 
Third Party Security: 
 
20.19 Another aspect of the provision of security relates to the 
realisation of security given by a third party.  It is possible for a creditor with a 
third party security to realise his security but, by utilising the terms of a 
suspense account clause in the security document, the creditor is able to 
place the realisations in a suspense account with the result that the creditor 
does not have to reduce his claim in the liquidation by a like amount.292  Thus, 
if a creditor has a claim in a winding up for $100 and realises $50 from 
security given by a third party it is still possible for the creditor to claim in the 
winding up for the full $100 amount, subject to the rule that a creditor cannot 
recover more than one hundred cents in the dollar on a debt.  The point to be 
made here is that creditors are unlikely to recover all that they are due in a 
bankruptcy.  Thus, by proving for the full $100 the creditor usually hopes to 
recover part of the $50 balance. 
 
20.20 Again, we are unwilling to make any recommendation even 
though the situation appears to give a creditor with such security an 
advantage over other creditors on the principle that the security arrangement 
is made outside the insolvency, does not involve the insolvent party, and does 
not affect the administration of the estate.  If the creditor was to be obliged to 
give credit for the realisations of security and the party providing the security 
was not allowed to prove for his debt by that creditor it would increase the 
percentage of the dividend payable to all creditors in the insolvency but it 
would have no impact on the total amount available for distribution because 
the realisations came from outside the liquidation.  We therefore make no 
recommendation. 
 
 
Extortionate Credit Transactions: 
 
20.21 As a general principle we do not believe that it is desirable for 
insolvency legislation to go behind transactions entered into before the 
winding up unless the surrounding circumstances dictate that the transaction 
was unconscionable.  Our recommendation that contractual interest rates 
should be admitted to proof recognises that interest rates fluctuate so that an 
                                            
292  Unless the mandatory set-off rules in section 35 of the Bankruptcy Act apply; see M.S. 

Fashions Ltd. v Bank of Credit and Commerce International SA (No.2) [1993] BCC 70. 
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interest rate of, say, 50 per cent may be extortionate at a certain time but 
might be the normal bank lending rate at another time. 
 
20.22 For this reason there is no point in providing for a fixed rate 
above which an interest claim would be extortionate, such as under the 
Money Lenders Ordinance293 which provides that a rate of 48 per cent is 
presumed to be extortionate but the court may declare that a transaction with 
an interest rate in excess of 48 per cent but less than 60 per cent is not 
extortionate if, having regard to all the circumstances, the court is satisfied 
that the rate is not unreasonable or unfair. 
 
20.23 The relevant provisions of the Money Lenders Ordinance are 
based on corresponding provisions in the Consumer Credit Act 1974 in the 
United Kingdom.  The extortionate credit transactions provisions under the 
Insolvency Act 1986 are also modelled on the Consumer Credit Act 1974 and 
have separate though similar provisions in respect of winding up and 
bankruptcy that provide as follows:- 
 
In Winding up (Section 244) - 
 

"(1) This section applies as does section 238 [transactions at 
an undervalue], and where the company is, or has been, 
a party to a transaction for, or involving, the provision of 
credit to the company. 

 
(2) The court may, on the application of the office-holder, 

make an order with respect to the transaction if the 
transaction is or was extortionate and was entered into in 
the period of 3 years ending with the day on which the 
administration order was made or (as the case may be) 
the company went into liquidation. 

 
(3) For the purposes of this section a transaction is 

extortionate if, having regard to the risk accepted by the 
person providing the credit - 

 
(a) the terms of it are or were such as to require 

grossly exorbitant payments to be made (whether 
unconditionally or in certain contingencies) in 
respect of the provision of the credit, or 

 
(b) it otherwise grossly contravened ordinary 

principles of fair dealing; 
 

and it shall be presumed, unless the contrary is proved, 
that a transaction with respect to which an application is 
made under this section is or, as the case may be, was 
extortionate. 

                                            
293  (Cap 163).  See sections 24 and 25. 
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(4) An order under this section with respect to any 

transaction may contain such one or more of the following 
as the court thinks fit, that is to say - 

 
(a) provision setting aside the whole or part of any 

obligation created by the transaction, 
 
(b) provision otherwise varying the terms of the 

transaction or varying the terms on which any 
security for the purposes of the transaction is held, 

 
(c) provision requiring any person who is or was a 

party to the transaction to pay to the office-holder 
any sums paid to that person, by virtue of the 
transaction, by the company, 

 
(d) provision requiring any person to surrender to the 

office-holder any property held by him as security 
for the purposes of the transaction, 

 
(e) provision directing accounts to be taken between 

any persons. 
 
(5) The powers conferred by this section are exercisable in 

relation to any transaction concurrently with any powers 
exercisable in relation to that transaction as a transaction 
at any undervalue or under section 242 (gratuitous 
alienation in Scotland)." 

 
In Bankruptcy (Section 343) - 
 

"(1) This section applies where a person is adjudged bankrupt 
who is or has been a party to a transaction for, or 
involving, the provision to him of credit. 

 
(2) The court may, on the application of the trustee of the 

bankrupt's estate, make an order with respect to the 
transaction if the transaction is or was extortionate and 
was not entered into more than 3 years before the 
commencement of the bankruptcy. 

 
(3) For the purposes of this section a transaction is 

extortionate if, having regard to the risk accepted by the 
person providing the credit - 

 
(a) the terms of it are or were such as to require 

grossly exorbitant payments to be made (whether 
unconditionally or in certain contingencies) in 
respect of the provision of the credit, or 
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(b) it otherwise grossly contravened ordinary 

principles of fair dealing; 
 
and it shall be presumed, unless the contrary is proved, that a 
transaction with respect to which an application is made under 
this section is or, as the case may be, was extortionate. 
 
(4) An order under this section with respect to any 

transaction may contain such one or more of the following 
as the court thinks fit, that is to say - 

 
(a) provision setting aside the whole or part of any 

obligation created by the transaction; 
 
(b) provision otherwise varying the terms of the 

transaction or varying the terms on which any 
security for the purposes of the transaction is held; 

 
(c) provision requiring any person who is or was party 

to the transaction to pay to the trustee any sums 
paid to that person, by virtue of the transaction, by 
the bankrupt; 

 
(d) provision requiring any person to surrender to the 

trustee any property held by him as security for the 
purposes of the transaction; 

 
(e) provision directing accounts to be taken between 

any person. 
 
(5) Any sums or property required to be paid or surrendered 

to the trustee in accordance with an order under this 
section shall be comprised in the bankrupt's estate. 

 
(6) Neither the trustee of a bankrupt's estate nor an 

undischarged bankrupt is entitled to make an application 
under section 139(1)(a) of the Consumer Credit Act 1974 
(re-opening of extortionate credit agreements) for any 
agreement by which credit is or has been provided to the 
bankrupt to be re-opened. 

 
But the powers conferred by this section are exercisable in 
relation to any transaction concurrently with any powers 
exercisable under this Act in relation to that transaction as a 
transaction at an undervalue." 

 
20.24 We note that the definition of "extortionate" under the Insolvency 
Act 1986 is not as specific as the definition under the Money Lenders 
Ordinance or the Consumer Credit Act 1974 but that the additional matters 
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specified in those provisions would appear to be matters which a court would 
not ordinarily ignore when considering whether any particular credit 
transaction was extortionate.294  We recommend that the extortionate credit 
transaction provisions under the Insolvency Act 1986 be adopted into the 
Bankruptcy Ordinance and that the extortionate credit transaction provisions 
under the Insolvency Act 1986 relating to winding up should be adopted into 
the Companies Ordinance. 
 
 
Recommendations 
 
 Section 71 of the Bankruptcy Ordinance should be abolished and 

replaced by provisions that allow for contractual rates of interest 
to be provable; following section 328 of the Insolvency Act 1986 in 
respect of bankruptcy.  Section 189 of the Insolvency Act 1986 
should be adopted into the Companies Ordinance in respect of 
winding up. 

 
 The adoption of rule 88 of the Companies (Winding-up) Rules with 

the proviso that instead of interest being claimable at 8 per cent 
per annum it should he claimable at the judgment rate.  This 
should apply to both bankruptcy and winding up.  The relevant 
date should be the date of the bankruptcy order.  In winding up by 
the court the relevant date should be changed from the 
commencement of the winding up to the date of the winding up 
order. 

 
 The extortionate credit transaction provisions under the 

Insolvency Act 1986 should be adopted into the Bankruptcy 
Ordinance; following section 343 of the Insolvency Act 1986 in 
respect of bankruptcy.  Section 244 of the Insolvency Act 1986 
should be adopted into the Companies Ordinance in respect of 
winding up. 

 
 

                                            
294  See Halsbury's Laws of England, 4th edition reissue, Volume 3(2), paragraph 658, footnote 1. 
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Summary of Recommendations 
 
 
 
Chapter 2 Grounds for presenting a bankruptcy petition 
  
2.11  Acts of bankruptcy should be abolished. 
  
2.15  A debtor should be deemed to be unable to pay his debts 

if he fails to comply with the terms of a statutory demand.  
The statutory demand need not be based on a judgment 
and should require a debtor to pay the debt or to secure 
or compound for it within 21 days of service of the 
demand and the failure to satisfy such demand should be 
a ground for presenting a bankruptcy petition. 

  
2.16  The court should be able to set aside a statutory demand 

if a debtor appears to have a counterclaim, set-off or 
cross demand which equals or exceeds the amount of the 
debt or debts specified in the statutory demand; or the 
debt is disputed on grounds which appear to the court to 
be substantial; or it appears that the creditor holds some 
security in respect of the debt claimed by the demand, 
and either rule 6.1(5) (of the Insolvency Rules 1986) is 
not complied with in respect of it, or the court is satisfied 
that the value of the security equals or exceeds the full 
amount of the debt; or the court is satisfied, on other 
grounds, that the demand ought to be set aside; following 
the Insolvency Rules 1986, rule 6.5(4). 

  
2.17  The adoption generally of rules 6.1 to 6.5 of the 

Insolvency Rules 1986 relating to statutory demand. 
  
2.18  An unsatisfied execution of a judgment against the 

property of a debtor should be an event on which a 
bankruptcy petition may be grounded. 

  
2.20  A further event on which a petition may be presented 

should be that if at the time the petition was presented a 
debtor intends to depart or has departed out of Hong 
Kong knowing that a necessary consequence of his 
departing would be to defeat or delay his creditors 
notwithstanding that his absence from Hong Kong had 
nothing to do with his debts. 

  
2.21  The provisions of sections 267 and 268 of the Insolvency 

Act 1986 should be adopted generally.  In particular, the 
grace period of 3 weeks given to a debtor to comply with 
the terms of a statutory demand should be capable of 
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curtailment if there is a probability that the debtor's assets 
will be diminished during that time. 

  
2.23  In the event of a default by a debtor under the terms of a 

voluntary arrangement the supervisor of, or any person 
bound by, a voluntary arrangement may present a 
petition to the court for a bankruptcy order to be made 
against the debtor. 

  
  
Chapter 3 Jurisdiction of the court 
  
3.11  The criteria, based on section 265 of the Insolvency Act 

1986, by which a debtor, irrespective of nationality, can 
become subject to the jurisdiction of the court should be:- 

  
 (a) domicile in Hong Kong, or 
  
 (b) personal presence in Hong Kong on the day on 

which the petition is presented, or 
  
 (c) being ordinarily resident or having had a place of 

residence in Hong Kong within 3 years of the date 
of presentation of the petition, or 

  
 (d) having carried on business in Hong Kong (as 

interpreted by section 265(2) of the Insolvency Act 
1986) within 3 years of the date of presentation of 
the petition, or 

  
3.12 (e) having assets at the date of presentation of the 

petition or will have or is likely to have assets in 
Hong Kong within twenty eight days of the date of 
the presentation of the petition. 

  
3.17 (f) if there is the possibility of a benefit accruing to a 

creditor or creditors by the making of a bankruptcy 
order. 

  
  
Chapter 4 Minimum debt 
  
4.15  The amount of the minimum debt should be raised to 

HK$10,000 (but see footnote 36). 
  
4.16  The minimum debt amount should be reviewed annually 

and should be capable of amendment by subsidiary 
legislation rather than by amendment of the primary 
legislation. 
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4.19  There should be no minimum debt amount on a debtor's 
own petition for bankruptcy. 

  
  
Chapter 5 Statutory deposit (petitioner's deposit) 
  
5.12  The statutory deposit should be reduced to HK$5,000 in 

respect of both creditors' and debtors' petitions. 
  
5.15  The amount of the statutory deposit should be reviewed 

annually and should be capable of amendment by 
subsidiary legislation rather than by amendment of the 
primary legislation. 

  
  
Chapter 6 Bankruptcy orders 
  
6.04  The two stage system of receiving order and adjudication 

order should be abolished and replaced with a single 
bankruptcy order. 

  
6.09  A prescribed notice should be served with every statutory 

demand and bankruptcy petition advising debtors of the 
consequences of ignoring the proceedings and also 
advising them of the individual voluntary arrangement 
procedure. 

  
6.12  The rights of secured creditors should remain the same 

except in so far as the rights of dependents of the 
bankrupt are concerned. 

  
6.13  The power of the court to appoint an interim receiver 

should remain the same. 
  
6.16  Section 12(1) of the Bankruptcy Ordinance should be 

amended to provide that on the making of a bankruptcy 
order no action or proceeding shall be proceeded with or 
commenced against the property or person of a bankrupt 
except by leave of the court and subject to such terms as 
the court may impose. 

  
  
Chapter 7 Individual voluntary arrangements 
  
7.14  An individual voluntary arrangements procedure based 

on Part VIII of the Insolvency Act 1986 and supporting 
rules should be introduced whereby a debtor can seek an 
interim order of the court for a moratorium on proceedings 
against him while he seeks to reach an arrangement with 
his creditors as to his debts. 
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7.22  Two alternatives for the administration of individual 

voluntary arrangements are put forward for 
consideration:- 

  
 1. That a special Government office, as a unit of the 

Official Receiver's Office, be established to carry 
out the administration of individual voluntary 
arrangements. 

  
 2. That a panel of practitioners be established. 

Practitioners willing to act as administrators could 
apply for inclusion in the panel.  The Official 
Receiver would be the approving authority. 

  
7.28  The individual voluntary arrangement procedure should 

also be available to undischarged bankrupts. 
  
  
Chapter 8 Annulment of voluntary arrangements 
  
8.07  The words "on any grounds existing at the time the order 

was made", adopted from the Insolvency Act 1986, 
section 282, should be inserted into section 33(1) of the 
Bankruptcy Ordinance. 

  
8.08  The court should have the power to annul a bankruptcy 

order if the bankruptcy debts and expenses have all, 
since the making of the order, been either paid or 
secured for to the satisfaction of the court; following the 
Insolvency Act 1986, section 282. 

  
8.09  The court should have the power to annul a bankruptcy 

order even though the bankrupt has been discharged; 
following the Insolvency Act 1986, section 282. 

  
8.11  Where the court orders the annulment of a bankruptcy 

order it should have the discretion to make such order as 
to advertising and gazetting and to the costs thereof as it 
thinks fit. 

  
8.12  On the annulment of a bankruptcy order a bankrupt 

should be entitled to request a certificate from the Official 
Receiver confirming that the bankruptcy order has been 
annulled. 

  
8.14  The discretion as to who should be allowed to make an 

application for annulment should lie with the court. 
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8.17  The 15 per cent rule under section 33(1A) of the 
Bankruptcy Ordinance should be abolished. 

  
8.18  The court should have the power to annul a bankruptcy 

order on the approval of an individual voluntary 
arrangement by creditors and/or give such directions with 
respect to the conduct of the bankruptcy and the 
administration of the bankrupt's estate as it thinks 
appropriate for facilitating the implementation of an 
approved voluntary arrangement; following the Insolvency 
Act 1986, section 261. 

  
  
Chapter 9 Meeting of creditors 
  
9.11  The Official Receiver should have a discretion whether to 

hold a first meeting of creditors; following the Insolvency 
Act 1986, section 261. 

  
9.12  Where the Official Receiver has not yet summoned or has 

decided not to summon a general meeting of creditors 
any creditor may request the Official Receiver to summon 
one.  If the request is made with the concurrence of not 
less than one quarter in value of the creditors the Official 
Receiver should be obliged to summon the meeting; 
following the Insolvency Act 1986, section 294. 

  
9.15  The quorum should be reduced to one creditor present or 

represented at a meeting; following the Insolvency Rules 
1986, rule 12.4A. 

  
9.16  All provisions should be consolidated in the Bankruptcy 

Ordinance and the Bankruptcy Rules and the Rules 
should have proper margin notes. 

  
  
Chapter 10 Creditors' committee and the control and  duties of 

the trustee 
  
10.08  The name of the committee of inspection should be 

changed to creditors' committee. 
  
10.10  The first meeting of the creditors' committee should be 

called by the trustee to take place within three months of 
his appointment or of the committee's establishment, 
whichever is later.  Subsequent meetings should be held 
when and where determined by the trustee or if 
requested by a member of the committee or on a date 
specified at the previous meeting of the committee; 
following the Insolvency Rules 1986, rule 6.153. 
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10.12  Members of the creditors' committee should be capable 

of representation at a meeting by any person in 
possession of a letter of authority from the member 
provided that person is not a body corporate, an 
undischarged bankrupt or a person who is subject to a 
composition or arrangement with his creditors.  
Membership of the committee should be automatically 
terminated if a member becomes bankrupt or compounds 
or arranges with his creditors; following the Insolvency 
Rules 1986, rules 6.156 and 6.158. 

  
10.19  A creditors' committee should be appointed "to act with" 

rather than to supervise the trustee. 
  
10.24  The present provisions which oblige a trustee to seek 

sanction for certain actions should be retained with the 
addition of the following power:- 

  
 "Power, where any right, option or other power forms part 

of the bankrupt's estate, to make payments or incur 
liabilities with a view to obtaining, for the benefit of the 
creditors, any property which is the subject of the right, 
option or power." 

  
10.25  The four general powers of the trustee that exist under 

the present provisions should be retained with the 
addition of the following power:- 

  
 "Power to do all such other things as may be necessary 

for administering the estate and distributing its assets." 
  
10.29  The exercise by the trustee of the powers conferred on 

him should be subject to the control of the court and any 
creditor should be able to apply to the court with respect 
to any exercise or proposed exercise of any of the 
powers by the trustee.  The powers referred to include 
powers for which the trustee does not require the 
permission of the committee. 

  
10.32  Where the court is satisfied that a trustee has misapplied 

or retained, or become accountable for, any money or 
other property comprised in a bankrupt's estate, or that a 
bankrupt's estate has suffered any loss in consequence 
of any misfeasance or breach of fiduciary or other duty by 
a trustee of the estate in carrying out his functions, the 
court may order the trustee, for the benefit of the estate, 
to repay, restore or account for money or other property 
(together with interest at such rate as the court thinks 
just) or, as the case may require, to pay such sum by way 
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of compensation in respect of the misfeasance or breach 
of fiduciary or other duty as the court thinks just; following 
the Insolvency Act 1986, section 304(1). 

  
10.33  A trustee should be under a duty to act in a fiduciary 

capacity and to deal with the property under his control 
honestly, in good faith, with proper skill and competence 
and in a reasonable manner. 

  
10.34  In realising the assets of a bankrupt's estate it should be 

the duty of a trustee to take all reasonable care to realise 
the best price reasonably obtainable in the 
circumstances. 

  
  
Chapter 11 Statement of affairs 
  
11.11  The time for submission of the statement of affairs should 

be increased to twenty one days from the date of the 
bankruptcy order in the case of an order made on a 
creditor's petition; following the Insolvency Act 1986, 
section 288. 

  
11.12  The statement of affairs should be submitted with the 

petition where a debtor petitions for his own bankruptcy; 
following the Insolvency Act 1986, section 6.62.  The 
statement of affairs should be freely available at the 
Official Receiver's Office to any person who wishes to 
present his own petition. 

  
11.15  The Official Receiver should have the discretion to 

dispense with the statement of affairs where he considers 
it unnecessary, without having to apply for an order of the 
court to dispense with the statement; following the 
Insolvency Rules 1986, rule 6.62. 

  
11.16  The Official Receiver should have the power to extend 

the time for submission of the statement of affairs without 
having to file a certificate in court. 

  
11.19  The circumstances under which a debtor may be in 

contempt of court under section 18(3) of the Bankruptcy 
Ordinance should be more clearly set out as in section 
288(4) of the Insolvency Act 1986. 

  
11.21 
11.22 
11.23 

 The prescribed form of the statement of affairs should 
also be available in Chinese, simplified, and printed on 
standard size paper. 
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Chapter 12 Public examination 
  
12.15  A bankrupt should be obliged to answer all questions that 

are put to him in his public examination even though his 
answers might incriminate him but his answers may not 
be used as evidence against him in criminal proceedings. 

  
12.18  The provisions under the Insolvency Rules 1986 should 

be adopted whereby a bankrupt may at his own expense 
employ a solicitor with or without counsel, who may put to 
him such questions as the court may allow for the 
purpose of enabling him to explain or qualify any answers 
given by him, and may make representations on his 
behalf. 

  
12.26  The public examination should only be held on the 

application of the Official Receiver or, where no such 
application is made by the Official Receiver, on the 
requisition of one quarter of the creditors; following, in 
part, the Insolvency Act 1986, section 290. 

  
12.31  It should be in the discretion of the court whether to allow 

inspection of the trustee's report to the court but the 
report should remain confidential unless the bankrupt can 
show that it would be unfair to him not to allow inspection. 

  
12.32  Creditors should furnish the Official Receiver with a list of 

the questions they intend to put to a bankrupt at a public 
examination. 

  
12.33  The court should have a discretion to order that the costs 

of a public examination should be borne by creditors who 
have obliged the Official Receiver to hold an examination 
if the court considers that it was unnecessary to have 
held the examination. 

  
12.34  A warning should be placed in the Order Appointing a 

Time for the Public Examination of a Debtor warning that 
on conviction for perjury a debtor or bankrupt would be 
subject to imprisonment for seven years and a fine. 

  
12.37  Provisions similar to the procedure under the Northern 

Irish Bankruptcy Rules 1970 should be introduced 
whereby the preliminary examination of the bankrupt 
would be sworn by the bankrupt and filed in court as part 
of his public examination unless he objects. 
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Chapter 13 Inquiry as to the debtor's conduct, dealings and 
property (private examination) 

  
13.08  A respondent should be obliged to answer all questions 

that are put to him in his examination even though his 
answers might incriminate him but his answers may not 
be used as evidence against him in criminal proceedings. 

  
13.09  The provisions under the Insolvency Rules 1986 should 

be adopted to provide that a respondent may at his own 
expense employ a solicitor with or without counsel, who 
may put to him such questions as the court may allow for 
the purpose of enabling him to explain or qualify any 
answers given by him, and may make representations on 
his behalf. 

  
13.11  The wording of section 29(1) of the Bankruptcy 

Ordinance should be amended to replace the words "the 
debtor or his wife" with the words "the bankrupt or the 
bankrupt's spouse"; following the Insolvency Act 1986, 
section 366. 

  
13.16  Section 29(4) and (5) of the Bankruptcy Ordinance should 

be amended to provide that where on examination it 
appears to the court that the person examined is indebted 
to the bankrupt or has in his possession property 
belonging to the bankrupt the court may order that person 
to pay such sum or deliver such property, or any part of 
the sum or property, as the court thinks fit, to the trustee. 

  
13.18  Applications for private examinations should be made 

inter partes except where a trustee reports to the court 
that the application would cause the respondent or others 
to take actions that would be likely to cause injustice to 
the applicant. In cases where a trustee makes an ex 
parte application he should make full disclosure of the 
facts of the case to the court, in whose discretion it 
should lie to make an order. 

  
13.24  The court should have the power to require a respondent, 

including a bankrupt's spouse, to submit an affidavit of his 
dealings with a bankrupt and to produce any documents 
in his possession or under his control relating to the 
bankrupt, the bankrupt's dealings, affairs or property. 

  
13.26  The court should have the power to require a respondent 

to answer interrogatories; following the Insolvency Rules 
1986, rule 9.2. 
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13.27  It should left to the discretion of the court whether to allow 
inspection of the trustee's report. 

  
13.30  The court should have the power to order that the costs 

of an examination should be paid by a respondent if it 
appears to the court that the examination was made 
necessary because information requested by a trustee 
had been unjustifiably withheld by the respondent. 

  
13.30  The court should have the power to order that the costs 

of an examination should be paid by a respondent if the 
court makes an order for the respondent to deliver up 
property or to discharge a debt due to the bankrupt. 

  
13.31  Where a respondent has co-operated with the trustee in 

his examination and/or in the production of documents 
the court should have the discretion to order that the 
costs of the respondent be borne by the estate. 

  
13.35  The court should be able to order an Inland Revenue 

official to produce documents relating to the bankrupt's 
tax affairs; following the Insolvency Act 1986, section 
369. 

  
13.36  A warning should be placed in the Summons under 

Section 29 warning that on conviction for perjury a person 
would be subject to imprisonment for seven years and a 
fine. 

  
  
Chapter 14 Bankrupt's property divisible among creditors 
  
14.05  The present monetary limit of HK$3,000 on the total value 

of tools of trade and domestic goods that a bankrupt can 
retain should be abolished. 

  
14.14 
14.23 

 A bankrupt should be allowed to retain such equipment 
as is necessary for him to continue in his trade, 
occupation or business in order to earn a reasonable 
living for himself and his dependants.  Excess earnings 
should continue to be paid into the bankrupt's estate.  
There should be no restriction on the equipment that a 
bankrupt is allowed to retain and in appropriate 
circumstances a bankrupt should even be allowed to 
retain his place of business. 
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14.20  The trustee should have a discretion to allow a bankrupt 
to restructure a viable business if continuing the business 
would enable the bankrupt to earn more than he could 
earn in another occupation and would allow him to make 
payments to his estate. 

  
14.33 
14.34 

 A bankrupt should be allowed to retain such clothing, 
bedding, furniture, household equipment and provisions 
as are necessary for satisfying the basic domestic needs 
of the bankrupt and his family.  In addition, the trustee 
should have a discretion to sell domestic property which 
the trustee considers has a realisable value which would 
exceed the cost of replacement by property of a similar 
nature.  It should be open to the bankrupt or creditors to 
apply to the trustee or the court if they want specific items 
of domestic property included or excluded; following 
Insolvency Act 1986, sections 283 and 308. 

  
14.44  A bankrupt and his dependents should have the right to 

remain in occupation of the family home for one year after 
the making of a bankruptcy order but at the end of one 
year after the making of the bankruptcy order the court 
shall assume, unless the circumstances of the case are 
exceptional, that the interests of the bankrupt's creditors 
outweigh all other considerations. 

  
14.47  The doctrine of reputed ownership should be abolished. 
  
14.51  Property acquired by a bankrupt after the commencement 

of bankruptcy should not automatically vest in the trustee 
unless the trustee claims it. 

  
  
Chapter 15 Relation back of the trustee's title 
  
15.16  The doctrine of relation back as set out in section 42 of 

the Bankruptcy Ordinance should be abolished. 
  
15.17  Relation back should be replaced by section 284 of the 

Insolvency Act 1986. 
  
  
Chapter 16 Proof of debt 
  
16.10  For the purposes of valuation for dividend, foreign 

currency debts should be converted into Hong Kong 
dollars at the date of the making of the bankruptcy order. 

  
16.12  If a trustee, on taking expert advice, considers that it 

would be beneficial to the estate to delay the conversion 
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of foreign currency to Hong Kong dollars he should be 
able to do so but only with the approval of the creditors' 
committee, or the court in the absence of a creditors' 
committee. 

  
16.13  Provided a trustee is satisfied that a foreign currency 

claim will be admitted for the purposes of paying a 
dividend the trustee should be able, with the approval of 
the creditors' committee or the court, to retain out of 
assets already in his possession sufficient foreign 
currency to pay dividends in that currency. 

  
16.20 
16.23 

 Proofs of debt for tort claims should be admitted to proof 
to proof subject to a trustee either making an estimate of 
the value of a debt or liability or referring the claim to the 
court for valuation.  The right of appeal from an estimate 
made by the trustee should then be treated as if that 
person had referred the claim to the court.  The court 
should have a power to specify a mode of determining 
the value rather than being necessarily required to 
determine the value itself.  It would still be open to appeal 
to the court from a valuation determined in the specified 
manner. 

  
16.25  Where an estimate on which a dividend has been paid is 

less than the amount of damages subsequently awarded 
by the court the claimant should not be entitled to catch 
up in respect of the first dividend.  The claimant should be 
entitled to amend his proof of debt to the judgment 
amount in a second dividend. 

  
16.26  Where a judgment is less than an estimate on which a 

dividend has been paid the first dividend payment should 
not be reduced but the claimant should not be entitled to 
claim for any more in further dividends than he would 
have been entitled to in total in respect of the judgment. 

  
16.35  Fines and penalties should not be admissible in 

bankruptcy nor should they be released by the bankrupt's 
discharge. 

  
16.41  Assets subject to confiscation under the Drugs Trafficking 

(Recovery of Proceeds) Ordinance should not be treated 
as part of a bankrupt's estate where the confiscation was 
made before the date of the bankruptcy order.  
Confiscation should not be discharged by bankruptcy. 

  
16.46  Any person guilty of making a false statement in respect 

of a proof of debt or of an affidavit of debt under the 
Bankruptcy Ordinance knowing it to be false should be 
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liable to a fine of HK$50,000 and imprisonment for six 
months and the offence should be provided for in the 
Bankruptcy Ordinance. 

  
16.49  A trustee should be obliged to make a decision on a proof 

of debt within six years of it being lodged with him subject 
to the right of the trustee to apply to the court for an 
extension of time. 

  
  
Chapter 17 Declaration and distribution of dividends 
  
17.06  A trustee should have flexibility in the timing of 

declaration and distribution of dividends.  Section 67 
(1),(2) and (3) of the Bankruptcy Ordinance should be 
abolished and replaced by section 324(1) of the 
Insolvency Act 1986 which places a duty on the trustee to 
make a dividend whenever he has sufficient funds for the 
purpose subject to the retention of monies in respect of 
his expenses. 

  
  
Chapter 18 Discharge 
  
18.16  The introduction of automatic discharge from bankruptcy 

three years after the date of the bankruptcy order subject 
to objection. 

  
18.21  Where the administration of an estate has not been 

completed when a bankrupt comes to be automatically 
discharged, and there is no objection to automatic 
discharge, the former bankrupt should be obliged to give 
the trustee such information as to his affairs, attend on 
the trustee at such times, and do all such other things as 
the trustee may require in carrying out the administration 
of the estate. 

  
18.38 
18.41 

 The Official Receiver or any creditor who has filed a proof 
of debt should be able to object to the automatic 
discharge of a bankrupt on the following grounds:- 

  
 (i) that the bankrupt is likely within 5 years of the date 

of the bankruptcy to be able to make a significant 
contribution to his estate; 

  
 (ii) that the discharge of the bankrupt would prejudice 

the administration of his estate; 
  
 (iii) that the bankrupt has failed to co-operate in the 

administration of his estate; 
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 (iv) that the conduct of the bankrupt, either in respect 

of the period before or the period after the date of 
the bankruptcy, has been unsatisfactory. 

  
 (v) that the bankrupt had continued to trade after 

knowing himself to be insolvent. 
  
 (vi) that the bankrupt has committed any offence under 

section 129 or sections 131 to 136 of the 
Bankruptcy Ordinance. 

  
18.41 
18.42 

 Three months before the end of the three year period for 
automatic discharge the Official Receiver should send a 
notice to all creditors who have filed a proof of debt 
advising whether the Official Receiver intends to file an 
objection to the automatic discharge of the bankrupt and, 
if so, on what grounds.  The notice should advise 
creditors that they are entitled to object to discharge in 
any event.  It should also set out the grounds of objection 
and the procedure to be followed. 

  
18.43  If a bankrupt is making a contribution to his estate from 

income at the time that he is automatically discharged 
from bankruptcy the court should have the power to order 
the bankrupt to continue making contributions but the 
contributions should not continue for longer than eight 
years from the date of the bankruptcy order. 

  
18.45  If the trustee or creditors object, the court should be able 

to suspend the operation of automatic discharge for eight 
years after the date of the making of the bankruptcy 
order. 

  
18.45  A bankrupt whose discharge from bankruptcy has been 

suspended should have the right to apply to the court at 
any time for the suspension to be lifted; following the 
Insolvency Rules 1986, rule 6.216. 

  
18.46  Where a bankrupt has, whether before or after the date of 

bankruptcy, left Hong Kong and has not returned to Hong 
Kong or where, while the bankrupt was absent from Hong 
Kong he was requested by the trustee to return to Hong 
Kong by a particular date or within a particular period but 
the bankrupt failed to return by that date or within that 
period, the running of time of the bankruptcy should not 
begin, or should be suspended where appropriate, until 
the date on which the bankrupt returns to Hong Kong. 
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18.48  In the case of subsequent bankruptcy automatic 
discharge should not operate until eight years after the 
date of the subsequent bankruptcy order but a bankrupt 
should be able to apply to the court for discharge three 
years after that date.  The Official Receiver should file a 
report with the court on an application for early discharge, 
as provided for in the Insolvency Rules 1986. 

  
18.58 
18.59 

 Bankrupts should be entitled to apply to the court for 
discharge from a first bankruptcy before the expiration of 
three years from the bankruptcy order.  The court should 
have no discretion to grant a discharge in certain 
circumstances. 

  
18.63  Persons bankrupt under the present provisions should be 

automatically discharged from bankruptcy twelve months 
after the introduction of the new provisions if they have 
been bankrupt for three years or longer, subject to 
objection.  Any person bankrupt under the present 
provisions should be able to apply for discharge at any 
time after the introduction of the new provisions. 

  
  
Chapter 19 Statutory undertakings / utility companies 
  
19.12  A supplier of gas, electricity, water or telecommunications 

should not make it a condition of supply that outstanding 
charges shall be paid by a trustee. 

  
19.12  A trustee should be liable for payment of all charges 

incurred after his appointment as trustee. 
  
19.12  A supplier should be able to demand guarantees from the 

trustee for payment of charges for subsequent supply. 
  
19.13  These recommendations should also apply in the case of 

a debtor making a voluntary arrangement with his 
creditors. 

  
  
Chapter 20 Interest on debts 
  
20.07 
20.09 

 Section 71 of the Bankruptcy Ordinance should be 
abolished and replaced by provisions that allow for 
contractual rates of interest to be provable; following 
section 328 of the Insolvency Act 1986 in respect of 
bankruptcy.  Section 189 of the Insolvency Act 1986 
should be adopted into the Companies Ordinance in 
respect of winding up. 
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20.08 
20.15 

 The adoption of rule 88 of the Companies (Winding-up) 
Rules with the proviso that instead of interest being 
claimable at 8 per cent per annum it should be claimable 
at the judgment rate.  This should apply to both 
bankruptcy and winding up.  The relevant date should be 
the date of the bankruptcy order.  In winding up by the 
court the relevant date should be changed from the 
commencement of the winding up to the date of the 
winding up order. 

  
20.24  The extortionate credit transaction provisions under the 

Insolvency Act 1986 should be adopted into the 
Bankruptcy Ordinance; following section 343 of the 
Insolvency Act 1986 in respect of bankruptcy.  Section 
244 of the Insolvency Act 1986 should be adopted into 
the Companies Ordinance in respect of winding up. 
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ADJUDICATIONS AND DIVIDENDS DECLARED 
 
 
 
 

 (APR-MAR) 
91/92 

(APR-MAR) 
90/91 

(APR-MAR) 
89/90 

(APR-MAR) 
88/89 

(APR-MAR) 
87/88 TOTAL 

No. of Proofs 
Adjudicated 627 980 993 1,294 2,102 5,996 

Amount of Claims 
Adjudicated ($) 454,372,508 239,417,994 648,482,458 124,714,100 314,857,534 1,808,844,594 

Amount of Dividends 
Declared ($) 15,493,290 13,312,547 30,927,340 18,253,199 22,500,570 100,486,946 

 
 
 

 
 
NOTE 
 
Amount of Dividends Declared was about 5.5% of Amount of Claims Adjudicated.  
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BANKRUPTCY STATISTICS 
 
 

 
BANKRUPTCY 

APR-MAR 
91/92 

APR-MAR 
90/91 

APR-MAR 
89/90 

APR-MAR 
88/89 

APR-MAR 
87/88 

APR-MAR 
86/87 

APR-MAR 
85/86 

APR-MAR 
84/85 

APR-MAR 
83/84 

APR-MAR 
82/83 

 
TOTAL 

1. Bankruptcy 
Notices 

859 963 745 795 887 966 983 769 224 96 7287 

2. Petitions 375 318 251 248 334 445 441 380 190 162 3144 

3. Receiving  
Orders 

294 226 178 193 288 374 336 273 136 111 2409 

4. Adjudication 
Orders 

262 198 154 195 277 375 301 209 137 97 2205 

5. Discharges 0 1 5 2 5 2 3 1 2 0 21 

6. Public 
Examination 

12 7 9 4 4 4 4 3 2 1 50 

7. Private 
Examination 

11 10 12 9 17 24 8 12 13 3 119 

8. Dividends 108 123 117 135 100 77 56 46 37 25 824 
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