C

LAW REFORM COMMISSION CALLS FOR NEW ARBITRATION LAWS
THE LAW REFORM COMMISSION RECOMMENDED TODAY (WEDNESDAY, SEPTEMBER 2) THAT A NEW LAW BASED ON THE UNITED NATIONS MODEL BE ADOPTED TO REPLACE THE EXISTING HONGKONG LAW ON INTERNATIONAL ARBITRATION.

THE PROPOSAL TO INTERNATIONALISE HONGKONG'S ARBITRATION LAW IS CONTAINED IN THE COMMISSION'S REPORT ON "THE ADOPTION OF THE UNC ITRAL MODEL LAW OF _ ARBITRATION" PUBLISHED TODAY.

' UNCITRAL STANDS FOR THE UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW. THE MODEL LAW ON INTERNATIONAL COMMERCIAL ARBITRATION WAS DRAFTED BY A WORKING GROUP OF ARBITRATION SPECIALISTS WORKING WITH UN.CITRAL BETWEEN 1982 AND 1985.

THE UN.CITRAL INITIATIVE WAS PROMPTED BY THE PROBLEMS THAT PRACTITIONERS OF INTERNATIONAL ARBITRATION AND THEIR CLIENTS FOUND IN DEALING WITH THE WIDELY DIFFERING REGIMES UNDER WHICH ARBITRA'T'ION OPERATES IN DIFFERENT COUNTRIES.

THE FINAL DRAFT WAS APPROVED IN JUNE 1985, AND IN DECEMBER, 1985, THE GENERAL ASSEMBLY OF THE UNITED NATIONS PASSED A RESOLUTION THAT "ALL STATES GIVE DUE CONSIDERATION TO THE MODEL LAW ON INTERNATIONAL COMMERCIAL ARBITRATION, IN VIEW OF THE DESIRABILITY OF UNIFORMITY OF THE LAW OF ARBITRA] PROCEDURES AND THE SPECIFIC NEEDS OF INTERNATIONAL COMMERCIA] ARBITRATION PRACTICE."

IN CALLING FOR THE ADOPTION OF THE MODEL LAW, THE COMMISSION RECOGNISED THE FACT THAT, GIVEN HONGKONG'S POSITION AS A LEADING INTERNATIONAL COMMERCIAL CENTRE AND THE LARGE NUMBER OF CONTRACTS INVOLVING AN INTERNATIONAL ELEMENT, THE ADOPTION OF THE MODEL LAW WOULD HELP TO MAKE HONGKONG'S LAW ON ARBITRATION INTERNATIONALLY RECOGNISABLE AND ACCESSIBLE.

THIS IN TURN WOULD HELP TO BOOST THE CONFIDENCE OF INTERNATIONAL PARTIES WHEN CONSIDERING HONGKONG AS AN ARBITRATION VENUE.

THE COMMISSION'S REPORT IS THE RESULT OF MORE THAN TWO YEARS WORK, FIRST BY A SUB-COMMITTEE OF THE COMMISSION CHAIRED BY THE HONOURABLE MR F.K. HU, OBE, JP AND THEN LATER BY THE COMMISSION ITSELF.

HONGKONG'S ARBITRATION LAW IS TO BE FOUND IN THE ARBITRATION ORDINANCE CAP 341 AND, AS IN ANY COMMON LAW JURISDICTION, IN THE REPORTED DECISIONS OF THE COURTS. THE EXISTING LAW IS VERY SIMILAR TO THAT APPLYING IN ENGLAND BUT THE MODEL LAW IS MUCH CLOSER TO THE SYSTEMS ADOPTED IN EUROPE, THE UNITED STATES AND A NUMBER OF OTHER COUNTRIES INCLUDING CHINA.

IF THE COMMISSION'S RECOMMENDATIONS ARE ACCEPTED, HONG KONG WILL BE ONE OF THE FIRST TERRITORIES IN THE WORLD TO ADOPT THE MODEL LAW AS PART OF ITS DOMESTIC LAW.

ON 7 MAY, 1985 THE CHIEF JUSTICE AND THE ATTORNEY GENERAL REFERRED TO THE COMMISSION THE FOLLOWING:
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"TO CONSIDER WHETHER THE MODEL LAW ON INTERNATIONAL COMMERCIAL ARBITRATION ADOPTED BY UN-'C ITRAL ' S WORKING GROUP ON INTERNATIONAL CONTRACT PRACTICES SHOULD BE ADOPTED AS

PART OF THE LAW OF HONGKONG AND, IF SO, WITH WHAT MODIFICATION; TO THE MODEL LAW AND THE ARBITRATION ORDINANCE, AND TO MAKE RECOMMENDATIONS."

THE SUB-COMMITTEE APPOINTED TO CONSIDER THE MATTER SUBMITTED ITS REPORT TO THE COMMISSION IN APRIL 1987. "FOR OUR PART WE RAPIDLY, AND UNANIMOUSLY, CAME
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TO THE VIEW THAT IT WOULD BE GREATLY TO HONGKONG' S BENEFIT IF THE MODEL LAW WAS ADOPTED HERE AS PART OF HONGKONG DOMESTIC LAW, SUBJECT ONLY TO A VERY FEW MINOR CHANGES, NONE OF WHICH HAVE ANY ADVERSE EFFECT ON ITS BASIC PHILOSOPHY," THE COMMISSION SAID IN ITS REPORT.

IT EXPLAINED THAT THE PRIMARY REASON FOR MAKING THIS RECOMMENDATION WAS PROMPTED BY THE NEED TO MAKE KNOWLEDGE OF OUR LEGAL RULES FOR INTERNATIONAL COMMERCIAL ARBITRATION MORE ACCESSIBLE TO THE INTERNATIONAL COMMUNITY.

SAID MR HU; "THE COMMISSION IS KEEN TO ENCOURAGE INTERNATIONAL PARTIES TO CHOOSE HONGKONG AS A PLACE TO HOLD THEIR ARBITRATIONS.

"AT PRESENT, IT ;8 COMMON FOR PARTIES IN THE FAR EAST OR FOR WESTERN BUSINESSMEN DOING BUSINESS IN THIS AREA

TO SPECIFY ARBITRATION IN SOME OF THE MORE WELL-KNOWN ARBITRAL CENTRES SUCH AS GENEVA, STOCKHOLM, PARIS OR LONDON.

"PART OF THE REASON FOR THIS IS THAT GIVEN HONGKONG'Lc SMALL SIZE, PARTIES ARE, NOT SURPRISINGLY, UNAWARE OF THE LEGAL RULES APPLYING TO ARBITRATION HERE."

AV

HE SAID THAT IF THE MODEL LAW WAS ADOPTED BY HONGKONG, INTERNATIONAL PARTIES WOULD IMMEDIATELY BE AWARE OF THE LEGAL RULES APPLYING HERE AND THE DECISION TO CHOOSE HONGKONG AS AN ARBITRAL CENTRE WOULD BE TAKEN WITH MORE CONFIDENCE.

SAID MR HU: "HONGKONG HAS ALL THE FACILITIES NECESSARY TO BECOME A LEADING CENTRE FOR ARBITRATIONS IN THE FAR EAST.

"IT HAS EXCELLENT LEGAL SERVICES, COMMUNICATIONS, AND ACCOMMODATION, AND SINCE 1985, ITS OWN INTERNATIONAL ARBITRATION CENTRE. WITH THE MODEL LAW IN PLACE IT SHOULD BEGIN TO ATTRACT INTERNATIONAL ARBITRATIONS EVEN WHERE NEITHER THE SUBJECT MATTER NOR THE PARTIES HAVE A HONGKONG RELATIONSHIP.

"THERE WILL BE NO REASON, FOR EXAMPLE, WHY AN AMERICAN AND A GERMAN COMPANY IN DISPUTE OVER A CONSTRUCTIOD CONTRACT IN KOREA SHOULD NOT CHOOSE TO MAKE USE OF THE LAW AND FACILITIES HERE TO RESOLVE THEIR DIFFERENCES."

THE REPORT MAKES IT CLEAR THAT THE RECOMMENDATION APPLY ONLY TO HONGKONG' S .EXISTING LAW ON INTERNATIONAL ARBITRATION. THE LAW OF DOMESTIC ARBITRATION-WOULD REMAIN VIRTUALLY INTACT.

WHILE THE MAIN RECOMMENDATION OF THE REPORT IS THAT THE MODEL LAW BE ADOPTED LARGELY UNCHANGED AS PART OF THE HONGKONG LAW, THE COMMISSION ALSO MADE A NUMBER OF SUBSIDIARY RECOMMENDATIONS.
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ONE RECommenNATION IS THAT THE TERM "COMMERCIAL"

BE DEleted FROM the MODEL LAW. THE EFFECT OF THIS DELETION

IS TO EXTEND THE SCOPE OF THE LAW. TO COVER. ALL DISPUTES BED= PARTIES WHO elect ARBITRATION WHERE THE DISPUTE HAS AN INTERNATIONAL ELEMENT.

THE COMMISSION ALSO RECOMMENDED that IF THE MODEL LAW WAS TO BECOME PART OF the LAW OF HONGKONG, INTERNTATION4L PARTIES SHOULD HAVE the RIGHT TO ELECT TO HAVE THEIR DISPUTE DEALT WITH UNDER EXISTING HONGKONG ARBITRATION LAW, WHICH WOULD OTHerwise APPLY ONLY TO DOMESTIC ARBITRATIONS.

AT the SAME TIme, THE COMMISSION HAS RECOMMENDED THAT

DOMESTIC PARTIES SHOULD HAVE THE RIGHT, AFTER A DISPUTE HAS ARISEN,

TO AGREE THAT THE INTERNATIONAL RATE R THAN THE DOMESTIC LAW SHOULD APPLY.

THIS RECOMMENDATION RECOGNISES The INTERNATIONAL AND COSMOPOLITan Character OF HONG KONG, AND THE FACT THAT MANY COMPANIES, WHILE LOCALLY BASEd, ARE SUBSIDIARIES OF FOREIGN COMPANIES, AND OFTEN MANAGED BY PEOPLE WHO ARE MORE FAMILIAR WITH OTHER SYSTEMS OF LAw.

ANOTHer recommendation WHICH HAS PARTICULAR IMPORTANCE IN

HONG KONG IS A PROPOSAL THAT WOULD APPLY BOTH TO DOMESTIC AND International ARBITRATIONS IN HONG KONG.

AT Present THERE IS PROVISION IN HONG KONG'S ARBITRATION

LAW FOR THE enfORCEMNT OF AGReements TO SUBMIT DISPUTES TO CONCILIATION rather THAN ARBITRATION. But ATTEMPTS AT CONCILIATION HAVE TO OCCUR BEFORE the START OF ARBITrATION PROCeediNGS .

THIS meANS OF DISPUTE RESOLUTION IS PArTICULARLY POPULAR BOTH HERE AND IN ThE PEOPLE'S REPUBLIC OF CHINA.

IT IS PROPOSED THAT THESE PROVISIONS BE EXTENDED TO TEE

MODEL LAW AND THAT IN ADDITION BOTH LAWS BE MODIFied PROVIDING

THAT CONCILIATION CAN TAKE PLACE EITHER BEFORE OR DURING THE ARBITRATION.

AT PRESENT AN ARBITRATOR WHO DID THIS MIGHT BE. ACCUSED OF BREACHING TEE RULES OF NATURAL JUSTICE, WHEN, FOR EXAMPLE, 12 SAW ONE OF I E PARTIES on ITS OWN, AND THEN TRIED TO PERSUADE THE PARTIES TO SETTLE THEIR DIFFERENCES.

COMMENTS ON THE REPORT WOULD BE WELCOMED AND SHOULD BE SENT TO TEE SOLICITOR GERALD ATTORNEY GENERAL'S CHAMBERS, 4/F QUEENSWAY GOVERNMENT OFFICES, QUEENSWAY, HONG KONG.
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