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Preface

Terms of reference

1. In December 2002, the Secretary for Justice and the Chief
Justice directed the Law Reform Commission:

"To examine the doctrine of privity of contract and its exceptions,
and the justifications for and against its retention, and to make
such recommendations for reform as appropriate.”

The Sub-committee

2. In the same month, the Law Reform Commission appointed a
sub-committee under the chairmanship of Mr Benjamin Yu, SC, to consider
the subject and to make proposals to the Commission for reform. The
members of the Sub-committee reflected a range of backgrounds and
expertise. All were appointed in their personal capacity, rather than formally
representing the particular organisations to which they belong. The
membership of the Sub-committee was:

Mr Benjamin Yu, SC, JP Senior Counsel
(Chairman)

Mr Anthony Chow, SBS, JP  Partner
Peter C Wong, Chow & Chow

Mr Simon Chui Legal Counsel
Consumer Council

Mr Baptista Lai Barrister-at-Law
Mr Christopher Potts Partner
Crump & Co

The Hon Mr Justice Reyes  Judge
Court of First Instance

Mr Peter Schelling Managing Director & CEO
Zurich Insurance Group (HK)

Ms Isabelle Tsang Legal Counsel
Bank of China (HK) Ltd



Ms Jessica Young Assistant Professor
Department of Professional Legal Education
Faculty of Law
The University of Hong Kong

Mr Byron Leung Secretary

Meetings

3. The Sub-committee began its work on 29 January 2003 and
between then and the publication of this report held a total of nineteen
meetings.

What is "privity of contract"?

4, The doctrine of privity of contract ("the doctrine of privity") holds
that a contract cannot confer rights or impose obligations on any persons
other than the parties to the contract. The doctrine of privity is also known as
the "third party rule". The doctrine has two aspects: as a general rule,

(@) a person cannot acquire and enforce rights under a contract to
which he is not a party; and

(b)  a person who is not party to a contract cannot be made liable
under it.

The second aspect is generally regarded as just and sensible. However, the
first aspect, that a third party cannot acquire rights under a contract to which
he is not privy, has been criticised. The main concern of this report is
therefore with this first aspect of the rule, and references to the doctrine of
privity or the "third party rule" are to this.

Criticisms of the privity doctrine and reform in other
jurisdictions

5. The privity doctrine has long been criticised as artificial and
contrary to the parties' intention to benefit a third party. As a result, the courts
have sometimes needed recourse to devices such as agency and trust to
allow a third party to enforce a right conferred on him. Furthermore,
legislation has made incremental inroads to the doctrine in specific cases.
These legal principles at common law and in statutes circumvent the privity
doctrine in some cases, but not generally.® It is no surprise that law reform
bodies in various common law jurisdictions have critically examined the

These legal principles are discussed in Chapter 1.



doctrine and recommended its reform.? In Australia (Western Australia and
Queensland), Canada (New Brunswick), England, New Zealand and
Singapore the privity doctrine has eventually been abrogated by legislation.®

6. The questions which fall to be considered are whether the
anomalies of the privity doctrine are serious enough to warrant its reform and,
if so, whether ad hoc reforms, either by the courts on their own initiative or by
legislation, are adequate in the modern Hong Kong context, or whether an
issue of this magnitude calls for comprehensive legislative reform.

The consultation process

7. The Sub-committee published a consultation paper on Privity of
Contract (the "consultation paper") in June 2004, with a consultation period
until the end of August 2004. The Sub-committee received responses to the
consultation paper from those listed at Annex 1. We are grateful to all those
who responded to the consultation paper.

8. The recommendations in the consultation paper were in general
supported by the majority of respondents. Nevertheless, some respondents
did have specific comments and reservations on both the recommendations
and the issues discussed in the consultation paper. Apart from written
comments, the Hong Kong Construction Association Ltd also met the Sub-
committee and presented the consolidated views of the Association itself, the
Hong Kong Federation of Electrical & Mechanical Contractors, the Hong Kong
Institute of Surveyors, the Hong Kong Institute of Architects and the
Association of Consulting Engineers. We will deal with the various
comments and reservations in the following chapters.

Layout of this report

9. This report is the result of careful consideration of the initial
recommendations in the consultation paper in the light of the responses we
received. Chapter 1 of this report further examines the doctrine of privity as
well as the common law and statutory principles which have the effect of
circumventing the doctrine. Chapter 2 discusses the arguments for and
against reforming the doctrine, while Chapter 3 examines a number of options

Such as the Queensland Law Reform Commission, Report on a Bill to Consolidate, Amend and
Reform the Law Relating to Conveyancing, Property, and Contract and to Terminate the
Application of Certain Imperial Statutes (1973); the Law Commission (England), Privity of
Contracts: Contracts for the Benefit of Third Parties (1996); the New Zealand Contracts and
Commercial Law Committee, Report on Privity of Contract (1981); and Law and Revision
Division, Attorney General Chambers (Singapore), Report on the Proposed Contracts (Rights
of Third Parties) Bill 2001: Law Reform Commission of Nova Scotia, Report on Pivity of
Contract (Third Party Rights) (2004).

See the Western Australian Property Law Act 1969 (Western Australia), the Queensland
Property Law Act 1974 (Queensland), the Law of Property Act 2000 (the Northern Territory),
the Law Reform Act 1993 (New Brunswick), the Contracts (Rights of Third Parties) Act 1999
(England), the Contracts (Privity) Act 1982 (New Zealand), and the Contracts (Right of Third
Parties) Act 2001 (Singapore).



for reform and concludes in favour of recommending reform by means of a
detailed legislative scheme. Chapter 4 examines the legislative schemes in
other major common law jurisdictions and considers various options before
making our provisional recommendations for a legislative scheme for Hong
Kong. Chapter 5 summarises all our recommendations.



Chapter 1

The current law in Hong Kong

The doctrine of privity

1.1 In this chapter, we further explain the doctrine of privity and
illustrate its effect with some real-life examples. We then examine common
law and statutory principles which have the effect of circumventing the
doctrine and allowing a third party to enforce a jus quaesitum (a right
conferred on him by the contractual parties). The last part of the chapter
looks at judicial developments in other common law jurisdictions and
discusses how those developments have been received by the Hong Kong
courts.

1.2 As explained in the Preface, the doctrine of privity has two
aspects. The first aspect, which is the crux of our present discussion, is that,
as a general rule, a person cannot acquire and enforce rights under a contract
to which he is not a party. The doctrine of privity at common law is generally
considered to have been established in Tweddle v Atkinson." The court in
that case held that, in the words of Wightman J, "no stranger to the
consideration could take advantage of a contract though made for his
benefit."? That is to say, a third party to a contract, not having provided
consideration himself, cannot enforce the contract even if it has been entered
into for his benefit. The rule was affirmed in Dunlop Pneumatic Tyre Co Ltd v
Selfridge & Co Ltd ® when the House of Lords accepted that it was a
fundamental principle of law that only a party to a contract who had provided
consideration could sue on it.* This "consideration" rule is related to the
doctrine of privity and is regarded as a possible explanation for the doctrine.®

1.3 When considering the effect of the privity doctrine, account
needs to be taken of the remedy rule: the need to prove loss in an action for
breach of contract. When a plaintiff sues for breach of contract, he must
prove that he has suffered actual loss as a result of the alleged breach.

! (1861) 1 B & S 393. Kepong Prospecting Ltd v Schmidt [1968] AC 810, a decision of the Privy
Council on appeal from Malaysia, seems to support the view that the doctrine of privity is
distinct from the rule that consideration must move from the promisee. G Treitel, The Law of
Contract, Sweet and Maxwell, 11" Edition, 2003, at 587.

2 (1861) 1 B & S 393, at 397.

3 [1915] AC 847.

The existence of the doctrine of privity was, however, later doubted by Denning LJ in Smith and

Snipes Hall Farm Ltd v River Douglas Catchment Board [1949] 2 KB 500 in 1949 and Drive

Yourself Hire Co (London) Ltd v Strutt [1954] 1 QB 250 in 1954. See also G Treitel, The Law

of Contract (cited above), at 588. However, the House of Lords (with Lord Denning dissenting)

once again affirmed the existence of the doctrine of privity in 1961 in Sruttons Ltd v Midland

Silicones Ltd [1962] AC 446.

G Treitel, The Law of Contract (cited above), at pages 588. Chapter 2 will discuss whether

the rationale is valid, and will also critically discuss other possible reasons for supporting the

privity doctrine.



Otherwise, he will only be entitled to nominal damages. This, when
combined with the privity doctrine, could lead to unjust results in some
circumstances. For example, suppose a contract is entered into between a
parent company and a contractor for the benefit of a subsidiary company. If
the subsidiary company subsequently suffers loss as a result of the
contractor's breach, the subsidiary company cannot sue the contractor
because it is not a party to the contract. The parent company, even though it
is a party to the contract, will only recover nominal damages because it has
suffered no actual loss. Hence it is not a viable option for a promisee (the
parent company) to sue the promisor (the contractor). The decision of Alfred
McAlpine Construction Ltd v Panatown® is a good example of the rule that a
person can only recover nominal damages unless he has suffered actual loss.

1.4 The effect of the first aspect of the doctrine of privity on
everyday life can best be illustrated by some real-life examples.

(1) Contracts to pay money to a third party

15 A and B enter into an agreement under which A agrees to pay a
sum of money to C. Both parties fully intend that C should take the benefit of
A's promise. If A defaults, C cannot sue A because of the doctrine of privity.
It does not help for B to sue A for damages since B would be unlikely to have
suffered any damage himself. Sometimes, the Court may be able to prevent
an injustice to C if B is prepared to sue A for specific performance and the
Court is prepared to make an order compelling A to perform his promise.

(i) Contracts to purchase real property

1.6 A property developer enters into a building contract with a
contractor under which the contractor promises to use good workmanship and
sound materials. The contractor warrants that he would make good any
defects in the building within a stated period of, say, twelve months. Shortly
before completion of the building, the developer sells individual units to
purchasers. If a purchaser of a unit discovers a defect in his flat, he has no
direct recourse against the building contractor. This is still the case even
though the developer may have obtained the building contractor's warranties
specifically for the benefit of purchasers, since purchasers are not "privy" to
the building contract. In practice, a developer may withhold part of the
payment to the building contractor to ensure that the building contractor
honours its promise. The developer may also contract with the purchaser
that the developer would exercise its best endeavours to enforce all defects
and maintenance obligations under all contracts relating to the construction of
the development.” Nevertheless, a purchaser may find himself in a poor

6 [2001] 1 AC 518.

! R5C(2)-(5) of the Solicitors’ Practice Rules (Cap 159); Circular No 04-53 (PA) of the Law
Society of Hong Kong and Circular Memorandum No.40A of the lLegal Advisory and
Conveyancing Office <http://www.info.gov.hk/landsd/download/html/40a.htmi> (last visit on 27
June 2005).




bargaining position because his only direct recourse, if any, is against the
developer. Even that would depend upon the terms of his contract with the
developer and on whether the developer is still around to honour its promise.
In certain circumstances ®, the contract between a developer and the
purchasers may provide that where the developer is wound up, all warranties
and guarantees under all contracts relating to the construction of the
development would be assigned by the developer to the owners' corporation
incorporated under the Building Management Ordinance (Cap 344) or, if no
such corporation exists, to the manager of the development for the time being
to be held in trust for purchasers of the units in the development. This
recourse against the contractor is indirect, however, and an individual
purchaser may encounter difficulties in compelling the owners’ corporation or
the manager of the development to sue the contractor.

(iii) Insurance contracts

1.7 B is a sub-contractor of A. B takes out an insurance policy to
cover his and A's liability to employees’ compensation with an insurer (C),
without joining A as a party. An employee of B is injured in the course of
employment because of the negligence of A's employee. A pays the
required compensation to B's employee. A, however, will have difficulties in
seeking indemnity from C, since A is not a party to the insurance contract
even though the parties intend to benefit him.

Legal principles which have the effect of allowing third parties
to enforce rights

1.8 As illustrated in the above examples, strict adherence to the
privity doctrine can prove artificial and contrary to the parties' intention, and
can lead to injustice and inconvenience. There are, however, circumstances
in which the doctrine does not apply, either because of supervening principles
of common law or because of specific statutory provisions which allow a third
party to enforce a right conferred on him by the contracting parties. The
following paragraphs will first explain the principles at common law, followed
by those in statutes. The merits and limits of employing these common law
and statutory principles as options for reforming the privity doctrine are
discussed under "Option 1" and "Option 2" respectively in Chapter 3 where
other possible options for reform are also considered.

8 R5C(2)-(5) of the Solicitors’ Practice Rules (Cap 159); Circular no 04-53 (PA) of the Law
Society of Hong Kong and Circular Memorandum No0.40A of the lLegal Advisory and
Conveyancing Office <http://www.info.gov.hk/landsd/download/html/40a.htmi> (last visit on 27
June 2005).




Common law
0] Covenants concerning land

1.9 Covenants in a lease can benefit third parties who later acquire
an interest in the property. Hence, a person may be able to enforce a
covenant affecting land made by his predecessor in title even though he was
not a party to the covenant, and a covenant may be enforced against
someone acquiring land with notice that it is burdened with a covenant.’

(i) Trusts

1.10 A trust is an equitable obligation to hold property on behalf of a
beneficiary. A chose in action may be the subject matter of a trust. For
example, if A makes a promise to B to pay a sum of money to C, a trust of
that promise can be construed as created by B in equity in favour of C. In
that case, B would be the trustee while C would be the beneficiary under the
trust. If this agreement is construed by the court as a properly constituted
trust, C can, in his capacity as beneficiary, sue A to enforce the promise.
Though C is not a party to the promise made by A to B, C could nonetheless
enforce the promise in equity.

1.11 However, the use of this trust device to circumvent the doctrine
of privity has its restrictions. A promisee (ie B in the example quoted above)
is not a trustee for a third party unless he manifests an intention to create a
trust.’®  Where the word "trust" or "trustee" is not used, there may be
difficulties in determining whether or not there is the requisite intention to
create a trust. Moreover, there must be an intention to benefit the third party.
If the promisee intends the promise to be for his own benefit, there will not be
any trust created in favour of the third party.’* The main difficulty of using the
trust device is that the court has confined its usage within narrow limits. The
trust device has so far been applied only to promises to pay money or to
transfer property.'> According to Sir Guenter Treitel, the trust device has
therefore been treated as an exception to the doctrine of privity but is of
limited and uncertain scope.*®

(i)  Tort of negligence

1.12 A contract between A and B may, in addition to creating
contractual obligations between the parties, impose on B a duty of care
towards a third party, C, under the law of tort. Breach of a duty of care on
the part of B may render him liable to C for negligence.**

9 Tulk v Moxhay (1848) 2 Ph 774.

10 Swain v Law Society [1983] 1 AC 598, at 620.

1 G Treitel: The Law of Contract (cited above), at 648.
12 G Treitel: The Law of Contract, (cited above), at 650.
13 G Treitel: The Law of Contract (cited above), at 650

14 Dononghue v Stevenson [1932] AC 562.



(iv)  Collateral contracts

1.13 A contract between two parties may be accompanied by a
collateral contract between one of them and a third party. For instance, A
may enter into a contract of repair with B which specifies the use of the paint
manufactured by C because of its special quality. If the paint supplied does
not have that quality, A cannot sue C on the contract of sale of the paint to B
because A is not privy to the contract.’®> The Court may, however, resort to
the device of a collateral contract between A and C under which C would be
held to have warranted to A the quality of the paint in consideration of A's
agreement with B to buy the paint.

(v) Assignment

1.14 A person who is entitled to the benefit of a contract may transfer
the benefit to another person who is not a party to the contract. This process
is known as assignment, and the consent of the party liable under the contract
is not needed. An assignment may be seen as a circumvention of the privity
doctrine because the person bearing the burden of the contract becomes
liable to a person with whom he had no contractual relationship and whom he
may not have intended to benefit.

(vi)  Agency

1.15 Agency is the relationship between two persons, by agreement
or otherwise, where one (the agent) may act on behalf of the other (the
principal). One consequence is that the principal acquires rights and incurs
liabilities under the contract made by the agent on his behalf with third parties,
even though the principal is not a party to the contract. Agency is sometimes
looked upon as only an apparent exception to the doctrine of privity because
in an agency the agent is only the instrument of the principal, who is the real
contracting party.'® This view may be true if the agent acts within his actual
authority, but where, for example, the principal's identity is not disclosed, an
established agency is a clear exception to the doctrine of privity.!’

Statutory provisions
0] Conveyancing and Property Ordinance (Cap 219)
1.16 Section 41 of Cap 219 provides that a covenant is enforceable

not only by the parties but also by the convenantee's successors in title,
assigns, lessees and mortgagees. Section 26 of Cap 219 provides:

15 Shanklin Pier Ltd v Detel Products Ltd [1951] 2 KB 854.

16 G Treitel, The Law of Contract, (cited above), at 645.

v According to Sir Guenter Treitel, other scenarios are where an agent acts without actual but
within his "usual" authority and in certain cases of agency of necessity. G Treitel, The Law of
Contract, (cited above), at 646.



"[a] person may take an immediate or other interest granted to
him in land or the benefit of any condition, right of entry,
covenant or agreement granted to him over or in respect of land,
although he may not be named as a party to the instrument.”

(i) Third Parties (Rights against Insurers) Ordinance (Cap 273)

1.17 Under Cap 273, a third party may in specified circumstances
step into the shoes of the insured and enforce his rights under the policy by
suing the insurance company directly. According to section 2, where a
person who is insured against liabilities to third parties under a contract of
insurance becomes bankrupt, makes a composition or an arrangement with
his creditors, or is wound up, his rights under the contract of insurance are
transferred to the third party to whom the liability was incurred. In other
words, the third party has a direct cause of action against the insurer.

(i)  Marine Insurance Ordinance (Cap 329)

1.18 A person with a limited interest in property may insure and
recover its full value, holding any amount above his own interest on account
for others similarly interested. Section 14(2) of Cap 329 provides that:

"A mortgagee, consignee or other person having an interest in
the subject-matter insured may insure on behalf and for the
benefit of other persons interested as well as for his own
benefit."

(iv)  Bills of Exchange Ordinance (Cap 19)
1.19 A bill of exchange is defined in section 3(1) of Cap 19 as:

"an unconditional order in writing, addressed by one person to
another, signed by the person giving it, requiring the person to
whom it is addressed to pay on demand or at a fixed or
determinable future time a sum certain in money to, or to the
order of, a specified person or to bearer."

Under section 38(a), a holder of a bill of exchange may sue on the bill in his
own name. A holder of a bill of exchange means a payee or an indorsee of a
bill who is in possession of the bill, or a bearer of the bill (section 2).

(v) Bills of Lading and Analogous Shipping Documents Ordinance
(Cap 440)

1.20 Where goods sold are to be delivered by sea, the seller will
enter into a contract of carriage with the carrier, which is evidenced by a bill of
lading. The goods are then consigned to the buyer, to whom the bill of lading
is endorsed. At common law, a buyer of goods carried by sea cannot sue
the carrier on the contract of carriage because there is no privity between
them. However, under section 4(1) of Cap 440 a lawful holder of a bill of

10



lading has "all rights of suit under the contract of carriage as if he had been a
party to that contract”. In other words, the buyer can sue the carrier direct,
notwithstanding that he was not a party to the contract of carriage.®

How the Hong Kong courts have received judicial
developments in other common law jurisdictions

1.21 There have been recent judicial developments in Canada and
Australia relaxing the strict doctrine of privity. Although these overseas
judicial developments are not binding on courts in Hong Kong, the fact that
they represent the judicial opinion of the superior courts in other major
common law jurisdictions may have some impact on local judicial thinking.
In the following paragraphs, we first explain these overseas judicial
developments, and then discuss how the Hong Kong courts have received
them.

Canada

1.22 Two recent judgments of the Supreme Court of Canada have
modified the law relating to privity: London Drugs Ltd v Kuehne & Nagel
International Ltd*° and Fraser River Pile & Dredge Ltd v Can-Dive Services
Ltd?°. In the Fraser River case, a third party beneficiary sought to rely on a
contractual provision so as to defend against an action brought by one of the
contractual parties (the insurer). The court held that the third party
beneficiary was entitled to rely on the waiver of subrogation clause whereby
the insurer expressly waived any right of subrogation against the third party
beneficiary. lacobucci J emphasised that in appropriate circumstances the
courts should not abdicate their judicial duty to decide on incremental
changes to the common law which were necessary to address emerging
needs and values in society.?* In the London Drugs Ltd case, employees of
a warehouseman sought to rely on the limitation of liability clause in the
contract between their employer and the client (the bailor) when the
employees were sued by the bailor. The Supreme Court held that the privity
rule could be relaxed where the parties to the contract had, expressly or by
implication, intended the relevant provision to confer a benefit on the third
parties (the employees), and the action taken out by the third parties came
within the scope of the agreement between the initial parties. The
employees fulfilled these two conditions, and thus could benefit from the

18 At common law, where a carrier delivers the goods to a buyer, an implied contract may arise from

the carrier's attornment to the buyer and the buyer's acceptance of the goods, to the effect that the
goods were delivered in the same apparent good order and condition as when received by the
carrier. This device enables a third party to sue the carrier on an implied contract having similar
(but not necessarily identical) terms to those in the bill of lading. See Brandt v. Liverpool [1924] 1

KB 275.
19 (1992) 97 DLR (4™ 261
2 [2000] 1 Lloyds Rep 199
A [2000] 1 Lloyds Rep 199, at 208 (para 44). "[T]he Courts may... ,bound by both common

sense and commercial reality, ... determine whether the doctrine of privity... should be relaxed
in the given circumstances" (See The Canadian Encyclopedic Digest: Ontario, 3" Edition, at
Title 32 Contracts, para 58.1).

11



limitation clause, despite the privity doctrine. The court recognised a limited
exception to the doctrine in the circumstances of the case so as to conform to

"commercial reality and justice".?

Australia

1.23 The decision of the High Court of Australia in Trident General
Insurance Co Ltd v McNiece Bros Propretary®® has relaxed the strictness of
the doctrine. The importance of this case is its implications for the privity
doctrine in Australia generally.?* In this case, the respondent (McNiece) was
the principal contractor for construction work being carried out at the
limestone crushing plant of a company which took out a public liability
insurance policy with the appellants (Trident) covering itself and all
contractors and sub-contractors. A person injured at the construction site
recovered damages from McNiece, which in turn brought an action against
Trident to seek indemnity for the amount of damages paid. The High Court
of Australia held that McNiece was entitled to seek indemnity form Trident
even though McNiece was not a party to the insurance contract.

1.24 In the High Court of Australia, three of the Justices criticised the
doctrine of privity. Mason CJ and Wilson J (who delivered their judgment
jointly) were of the view that there was "much substance” in the criticisms
directed at the doctrine of privity.” Toohey J considered that:

"the law which precludes him [ie a non-party assured] from
doing so [ie suing the insurer] is based on shaky foundations
and, in its widest form, lacks support both in logic or in

jurisprudence”.?®

1.25 Mason CJ, Toohey and Wilson JJ decided the case on the basis
of a specific abrogation of the privity rule in relation to insurance contracts.
Mason CJ and Wilson J put forward their arguments as follows:

"In the ultimate analysis the limited question we have to decide
is whether the old rules [of privity] apply to a policy of insurance.
The injustice which would flow from such a result arises not only
from its failure to give effect to the expressed intention of the
person who takes out the insurance but also from the common
intention of the parties and the circumstances that others, aware
of the existence of the policy, will order their affairs
accordingly ... In the nature of things the likelihood of some
degree of reliance on the part of the third party in the case of a
benefit to be provided for him under an insurance policy is so

2 S Waddams, The Law of Contracts, 4t Edition, 1999, Canada Law Book Inc, at 202.

= [1987-1988] 165 CLR 107

2 Carter and Harland, Contract Law in Australia, 4™ Edition, 2002, Butterworths, at 352.
5 [1987-1988] 165 CLR 107, 118.

% [1987-1988] 165 CLR 107, 168.
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tangible that the common law should be shaped with that
likelihood in mind."*

Hong Kong courts

1.26 The Trident case was considered in B + B Construction Ltd v
Sun Alliance and London Insurance Plc,?® the facts of which were similar to
those of the Trident case. Pak Kee, a sub-contractor, took out an insurance
policy with an insurer (the defendant), and the "insured" was described in the
contract as "Pak Kee and his contractors”. An employee of Pak Kee was
injured because of the negligence of an employee of the principal contractor
(the plaintiff), which was then held liable to pay damages for negligence and
to reimburse Pak Kee for employee's compensation. The plaintiff brought an
action against the defendant as the insurer for an indemnity. Since the
defendant did not take the point that the plaintiff was not a party to the
insurance contract, the Hong Kong Court of Appeal proceeded on the footing
that the plaintiff's claim, if otherwise good, was enforceable in the usual way.
Hence, at issue was whether the scope of the indemnity extended to the
plaintiff.?® Godfrey VP (with whom Ribeiro JA agreed) nonetheless stated
incidentally:

“[the court is] aware of the judicial abrogation of the rule effected
in Australia by the decision of the High Court (split 4 to 3) in [the
Trident case], a case the facts of which bear many similarities to
our own. ...But here, in Hong Kong, the law remains as
magisterially stated by Viscount Haldane LC in Dunlop
Pneumatic Tyre Co Ltd v Selfridge & Co Ltd [1915] AC 847 at
853: ... only a person who is a party a contract can sue on it.
Our law knows nothing of a jus quaesitum tertio...' .

1.27 No Hong Kong case can be found in which the Fraser River
case has been considered. The Privy Council in Re the Mahkutai>*
mentioned both the Trident case and the London Drugs Ltd case. Lord Goff
of Chievely of the Privy Council stated in an obiter dictum:

"the time may well come when, in an appropriate case, it will fall
to be considered whether the courts should take what may
legitimately be perceived to be the final, and perhaps inevitable,
step in this development, and recognize in these cases a fully-
fledged exception to the doctrine of privity of contract, thus
escaping from all the technicalities with which courts are now
faced in English law. It is not far from their Lordships' minds
that, if the English courts were minded to take that step, they

2 [1987-1988] 165 CLR 107, 123-4.
2 [2000] 2 HKC 295.
2 [2000] 2 HKC 295, at 301 | to 302 D. The plaintiff lost and appealed to the Court of Final

Appeal ([2001] 3 HKC 127) which also decided on the scope of the indemnity, without even
mentioning the privity doctrine.

% [2000] 2 HKC 295, at 301B to 301F.

i [1996] 2 HKC 1.
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would be following in the footsteps of the Supreme Court of
Canada (see [the London Drugs Ltd case]) and, in a different
context, the High Court of Australia (see [the Trident case]).
Their Lordships have given consideration to the question
whether they should face up to this question in the present
appeal. However, they have come to the conclusion that it
would not be appropriate for them to do so, first, because they
have not heard argument specifically directed towards this
fundamental question, and second because, as will become
clear in due course, they are satisfied that the appeal must in
any event be dismissed."

The Privy Council here raised the possibility of "a fully-fledged exception” to

the privity doctrine. Nevertheless, as Godfrey VP reiterated in the B + B
case, the privity doctrine is still part of the Hong Kong law.
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Chapter 2

Should the privity doctrine be reformed?

2.1 We examined in the last chapter the current law on the privity
doctrine. This chapter examines the arguments for and against reforming
the doctrine, and sets out the reasons for our conclusion that the doctrine
should be reformed. In identifying the arguments for and against reform, we
have been greatly assisted by the detailed examination of those arguments in
the consultation paper on privity of contract published in 1991 by the Law
Commission in England and Wales (the "Law Commission"), and we make
extensive reference to that paper in this chapter.*

Arguments against reforming the privity doctrine
Third party should not be able to sue in the absence of consideration

2.2 The idea that a contract requires consideration leads naturally to
the view that a stranger to a contract cannot take advantage of its terms
because he has not provided consideration. To put matters another way,
since a promisee must provide consideration, it would be unreasonable to
place a third party who has not provided consideration in a better position
than a promisee who has not provided consideration.? In commenting on the
Sub-committee’s consultation paper, the Hong Kong Federation of Insurers
also subscribed to this view.

2.3 In the Law Commission's opinion, whilst the privity doctrine
determines the question of who may enforce a contract, the doctrine of
consideration decides which promises may be enforced.®> There is a bargain
(a valid contract) if consideration has been given, since the promisor's
promise has been "paid for", albeit by the promisee and not the third party.
The fact that there has been consideration means that the third party can
potentially acquire rights under the contract. This contrasts with the case
where the promisee has given no consideration: in that case, there is no valid
contract. We agree with the Law Commission that the "consideration” rule
should not be confused with the privity doctrine. It is thus unconvincing to
seek to justify the privity doctrine on the basis of a lack of consideration
moving from the third party.

Law Commission, Consultation Paper on Privity of contract: Contracts for the Benefits of Third
Parties, (1991), WP No 121.

Law Commission Consultation Paper No 121 (cited above), at para 4.3(v).

Law Commission Consultation Paper No 121 (cited above), at para 4.4(v).
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Contracts are personal transactions

2.4 Another argument is that the ambit of a contract should extend
only to those who agree on its terms and scope (ie, the contracting parties),
rather than any third party beneficiary. Contracts are seen as personal
transactions affecting only the parties to them. This is based on the notion
that contracts need an element of consent which is provided by making an
offer or an acceptance. Since a third party has, by definition, made neither
an offer nor an acceptance, and so has not consented, he should not obtain
any contractual rights. The Hong Kong Federation of Insurers observed in
response to the Sub-committee’s consultation paper that it was against the
parties’ intention to allow a third party to claim on their contract, and the third
party could have been joined as a party to the contract so as to be able to
enforce the contract.

2.5 The Law Commission, however, argued that the purpose of
requiring consent was to protect personal autonomy, and a third party's
autonomy would not be undermined when the issue concerned the giving of
benefits to (but not imposing burdens on) him.> In addition, where both
parties have agreed to benefit a third party, allowing the third party to enforce
the agreement gives effect to their intention and, if anything, promotes the
autonomy of the parties to the contract rather than the reverse. Sir Guenter
Treitel observes that the privity doctrine can scarcely be justified by saying
that a contract is a personal relationship affecting only the parties to it; for this
amounts to a restatement of the doctrine rather than a reason for it.° We
understand that contracts are personal in nature. Nonetheless, if the parties
intend to benefit a third party, their wishes as stipulated in the contract should
be respected. The law should give effect to the parties' intention.

Undesirable to subject promisor to two actions

2.6 If a third party can enforce the promise, the promisor will be
liable to be sued by both the promisee and the third party. It could be argued
that it is undesirable for a promisor to be liable to actions from both the
promisee and the third party.’

2.7 The Law Commission considered that this concern could be
addressed. Once a promisee or a third party has enforced the promise
made by the promisor, the promisor's liability would disappear and the
promisor would not be liable to anyone else.® Experience in other
jurisdictions shows that it is possible to devise a rule which protects a
promisor from double liability. So, for instance, under the Contracts (Rights
of Third Parties) Act 1999 in England, where a promisee has recovered
substantial damages representing the third party's loss, the third party will not

Law Commission Consultation Paper No 121 (cited above), at para 4.4(ii).
Law Commission Consultation Paper No 121 (cited above), at para 4.4(ii).
G Treitel, The Law of Contract, (cited above), at 588.

Law Commission Consultation Paper No 121 (cited above), at para 4.3(iii).
Law Commission Consultation Paper No 121 (cited above), at para 4.4(iii).
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be entitled to an award duplicating that sum.? Chapter 4 will further explore
this issue of double liability.

Unjust that the third party can sue on the contract but cannot be sued

2.8 One argument in favour of the privity doctrine is that it avoids the
unjust result that a person could be treated as a party to a contract for the
purpose of suing upon it when he could not be sued.*°

2.9 However, the fact that the third party can sue, but not be sued,
should not be seen as an impediment to enforceability of a contract since
unilateral contracts™ in which only one person is obliged to perform are
enforceable under the law of contract.*> Moreover, although the third party is
immune from reciprocal action by the promisor, the promisor may protect his
interests by taking action against the promisee.”®* We must also emphasise
that it is up to the parties to decide whether to confer a benefit on a third party,
and what benefit is to be conferred. If their intention is to benefit a third party
when they are fully aware that the third party cannot be sued, they should
have the freedom to do so.

Limits freedom of the contracting parties to rescind or vary and exposes
them to a wide range of possible third party plaintiffs

2.10 Clearly, if third parties are able to enforce contracts made for
their benefit, the freedom of the contracting parties to rescind or vary such
contracts is affected, and promisors may be subject to a wide range of
possible third party plaintiffs.’* However, experience in other jurisdictions
suggests that it is possible to strike an appropriate balance between the
interests of contracting parties in maintaining freedom to rescind or vary their
contract and the interests of third parties in maintaining enforceable rights.
For instance, under the Contracts (Rights of Third Parties) Act 1999 in
England, the contracting parties may vary or cancel the contract until the third
party has communicated his assent to the promise, or has relied on it.*

2.11 Similarly, a sufficiently circumscribed test of who is a third party
beneficiary could narrow the range of third party plaintiffs and avoid a flood of

Contracts (Rights of Third Parties) Act 1999 (England), section 5, and Contracts (Rights of
Third Parties) Act 2001 (Singapore), section 6. See also Law Commission, Report on Privity
of contract: Contracts for the Benefits of Third Parties, (1996), (Law Com No 242), at para
11.21.

Law Commission Consultation Paper No 121 (cited above), at para 4.3(iv).

A unilateral contract may arise when one party promises to pay the other a sum of money if the
other will do (or forbear from doing) something without making any promise to that effect. The
contract is described as unilateral because the promisee has not made any counter-promise in
favour of the promisor.

G Treitel, The Law of Contract (cited above), at 588.

Law Commission Consultation Paper No 121 (cited above), at para 4.4(iv).

Law Commission Consultation Paper No 121 (cited above), at paras 4.3(vi) and (vii).

Contracts (Rights of Third Parties) Act 1999, sections 2(1) and 2(2)
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litigation.®® We understand that these issues must be addressed, but they
should not preclude reform. Chapter 4 will explore them in greater detail.

Arguments for reforming the privity doctrine

2.12 Apart from setting out the arguments against reforming the
privity doctrine, the Law Commission also comprehensively presented the
case for reforming the doctrine in its 1996 report. In the following paragraphs,
we will discuss those arguments with examples to better illustrate the
anomalies of the doctrine before concluding that the doctrine should be
reformed.

Frustrating parties' intention to benefit third parties

2.13 The foremost criticism of the privity doctrine is its failure to give
effect to the expressed intention of the parties. The privity doctrine prevents
effect from being given to the contracting parties' intention to benefit a third
party. The failure of the law to afford a remedy to third parties in such cases
frustrates the parties' intentions.’” We find it difficult to justify why, in
situations where a contract is expressly made for the benefit of a third party,
the third party should not be able to enforce that benefit.

2.14 The facts of the case of Tweddle v Atkinson®® well illustrate how
the privity doctrine can impede the contracting parties' intention. In that case,
the plaintiff's father and his would-be father-in-law agreed to pay the plaintiff
£100 and £200 in contemplation of his intended marriage. The marriage
took place, but the father-in-law failed to pay the £200 as agreed and
subsequently died. The plaintiff sued the executor of his father-in-law's
estate. It was held that the plaintiff could not succeed, as he had not
provided consideration for the agreement between his father and father-in-law.
The agreement in question was made by the contracting parties with the
intention of benefiting the plaintiff, but the manifest intention of the contract
was frustrated by the privity doctrine.

The privity doctrine is unduly complex, uncertain and artificial

2.15 One of the main criticisms of the doctrine is that the law relating
to it is unduly complex. Over time, the courts have circumvented the privity
doctrine to mitigate its harshness. The effect has been to increase the law's
complexity and artificiality, and to raise doubts as to whether a third party in a
particular case can circumvent the doctrine. We fully endorse the view that
the existing law is complex, uncertain and artificial. The need to circumvent
the doctrine demonstrates that the doctrine causes injustice in particular

16 Law Commission Consultation Paper No 121 (cited above), at paras 4.4(vi) and (vii); See also

Law Commission Report No 242 (cited above), at paras 8.1 to 8.18.
Law Commission Report No 242 (cited above), at para 3.1.
18 (1861) 1 B & S 393.
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cases. It also casts doubt on the coherency of the doctrine. It is clear from
the extensive litigation that the problems associated with the privity doctrine
have not yet been resolved.®

2.16 The Priviy Council's approach to the case of New Zealand
Shipping Co Ltd v A M Satterthwaite & Co Ltd (The Eurymedon) %
demonstrates the unnecessary complexities which can arise in seeking to
circumvent the doctrine and give effect to the contracting parties' intention.

2.17 In that case, a drilling machine was shipped from Liverpool to
New Zealand. The bill of lading contained a clause exempting the carrier
from liability after one year. Another clause extended this immunity to the
carrier's servants, agents and independent contractors. Stevedores
negligently damaged the machine. The consignee sued the stevedores
more than a year later. The stevedores sought to rely on the exclusion
clause in the bill of lading. For the stevedores to be able to claim the
protection of the exclusion clause, four conditions laid down by Lord Reid in
the earlier case of Scruttons Ltd v Midland Silicones Ltd had to be satisfied.

2.18 The first three of the four conditions were satisfied. The main
problem lay in finding the consideration by the stevedores for the exclusion
clause in a contract to which they were not a party. The Privy Council found
in favour of the stevedores by proceeding in the following way:

"... the bill of lading brought into existence a bargain initially
unilateral but capable of becoming mutual, between the shipper
and the appellant [ie the stevedores], made through the carrier
as agent. This became a full contract when the appellant
performed services by discharging the goods. The
performance of these services for the benefit of the shipper was
the consideration for the agreement by the shipper that the
appellant should have the benefit of the exemptions and
limitations contained in the bill of lading."**

2.19 The Eurymedon demonstrates that, with considerable ingenuity
and inconvenience, it is possible in some circumstances to get round the
privity doctrine. That result, however, was only achieved at the end of
protracted and expensive litigation. The solution used in The Eurymedon
was criticised as too technical by Lord Goff of Chieveley in Re The Mahkutai:

"Though these solutions are now perceived to be generally
effective for their purpose, their technical nature is all too
apparent; and the time may well come when, in an appropriate
case, ... the courts should... recognise... a fully-fledged
exception to the doctrine of privity of contract, thus escaping

19 Law Commission Report No 242 (cited above), at para 3.5.

2 [1975] AC 154 (PC).
z [1975] AC 154, at 167-168 (PC).
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from all the technicalities with which courts are now faced in
English law." ??

The person who has suffered the loss cannot sue, while the person who
has suffered no loss can sue

2.20 As pointed out by the Law Commission, the doctrine produces
the perverse and unjust result that the person who has suffered the loss of the
intended benefit (ie the third party) cannot sue, while the person who has
suffered no loss (ie the promisee) can sue.?® The absurdity of the doctrine's
effect is illustrated by the case of Beswick v Beswick.?* In that case, an
uncle transferred his business to his nephew in return for a promise from the
nephew to pay a weekly sum to the uncle's widow after the uncle's death.
The House of Lords held that the widow could not maintain a successful
action in her personal capacity, as she had not been a party to the promise
between the uncle and his nephew. She was, however, held to be able to
sue for the loss to her husband's estate in her capacity as administratrix.
Nevertheless, she could only recover nominal damages because the uncle
(and hence his estate) had suffered no loss from the nephew's breach of
promise. The widow, in her personal capacity, who had suffered actual loss
of the intended benefit of the promise, could not sue, while the estate, which
had suffered no loss, had that right to sue. Their Lordships took the view
that it would be unjust to award nominal damages in the present situation and
therefore ordered specific performance of the nephew's promise.

2.21 In commenting on the Sub-committee’s consultation paper, the
Hong Kong Federation of Insurers observed that apart from damages based
on loss, there could be other remedies, such as specific performance or other
equitable remedies, which did not require the proof of loss. In the context of
an insurance contract, a policyholder who has not suffered any loss may seek
specific performance to enforce the insurer's promise to benefit beneficiaries.
We must, however, point out that equitable remedies are at the courts’
discretion. The House of Lords was able to achieve fairness by ordering
specific performance in Beswick v Beswick. Such a remedy may not be
available in every case, however. It could not be used, for instance, where
the contract is not supported by valuable consideration or is one for personal
service. Moreover, the widow as administratrix in the Beswick case of
course had no problem with bringing an action against the promisor for her
own good. In other cases, even if specific performance or substantial
damages could be obtained, the promisee may not be able, or wish, to sue for
one reason or another, such as the stress and strain of litigation and its cost,
sickness or being overseas.”®> The Hong Kong Federation of Insurers also
observed that in a typical life insurance contract, a trust was usually expressly
created in favour of the beneficiary who could then enforce his equitable
interest against the policyholder. Thus, the combined effect of the remedy

22 [1996] AC 650, at 664-5.
s Law Commission Report No 242 (cited above), at para 3.3.
2 [1968] AC 58.

5 Law Commission Report No 242 (cited above), at para 3.4.
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rule and the privity doctrine will not necessarily create unjust results. While
this may be true for life insurance contracts, the present reform concerns
contracts in general. We believe that in many situations, third parties may be
left without a remedy.

The injustice to a third party who has relied on the promise

2.22 The Law Commission highlighted the injustice to a third party
who had, in relying on the promisor's promise, regulated his affairs in the
expectation that he would benefit from the promise.?® That injustice would be
particularly acute where a third party regulates his affairs to his own detriment.

[llustration

A and B agree that A is to pay a sum of money to C. C gives his car
to D, in the expectation of using the money from A to buy himself a new
one. If A does not keep his promise, C may be left with no remedies
even though he has relied on the promise to his own detriment.

Widespread and continuous criticism of the doctrine, and abrogation of
the doctrine in other jurisdictions

2.23 The privity doctrine has been the subject of considerable judicial
criticism over the years. Professor Jack Beatson has stated that no other
doctrine of English contract law has been subjected to more criticism by the
senior judiciary than the privity doctrine.?”  Steyn LJ pointed out that:

"there [was] no doctrinal, logical, or policy reason why the law
should deny effectiveness to a contract for the benefit of a third
party where that [was] the expressed intention of the parties."*®

The House of Lords has also made repeated demands for reform of the
doctrine. For example, Lord Scarman hoped that the House of Lords would
reconsider Tweddle v Atkinson and other cases which stood guard over the
unjust rule.?® Professor Andrew Burrows has also observed,

"Lord Denning in various cases tried unsuccessfully to bring
about reform judicially. And Lords Reid, Scarman, Diplock and,
more recently, Lord Goff and Lord Steyn have all in their
judgments criticized the privity doctrine and called for its
reform."%°

26

> Law Commission Report No 242 (cited above), at para 3.2.

Jack Beatson, "Reforming the law of Contracts for the Benefit of Third Parties: A Second Bite
at the Cherry” (1992) 45 CLP 1, at 2,

2 Darlington Borough Council v Wiltshier Northern Ltd [1995] 1 WLR 68, at 76.

2 Woodar Investment Ltd v Wimpey Construction [1980] 1 WLR 277, at 300. See also Lord
Reid in Bewick v Bewick [1968] AC 58, at 72; Lord Diplock in Swain v Law Society [1983] 1 AC
598, at 611

Andrew Burrows, "The Contracts (Rights of Third Parties) Act 1999 and Its Implications for
Commercial Contracts”, [2000] LMCLQ 540, at 540.
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2.24 Sir Roy Goode has said that a strong case can be made out for
relaxing, if not entirely abandoning, the privity rule.3* In addition, various law
reform bodies in the common law world have critically examined the privity
doctrine and recommended its reform.3? In Australia (the Northern Territory,
Western Australia and Queensland), England, New Zealand and Singapore
the doctrine has eventually been abrogated by legislation.*®* In Europe, the
legal systems of many non-common law jurisdictions also recognise and
enforce third parties' rights, including Austria, Belgium, France, Germany,
Greece, Italy, Luxembourg, the Netherlands, Portugal, and Spain.** The
extent of the criticism, and the fact that reform has been adopted in so many
jurisdictions, clearly indicate that the privity doctrine is fundamentally flawed.

Conclusion

2.25 After careful deliberations, we have decided that there is a need
to reform the privity doctrine. We note that one member of the Sub-
committee was not convinced that a case for reform has been made out.
(He made clear, however, that if the privity doctrine were to be reformed, the
recommendations made in this report should be the way forward.)

2.26 In that member's opinion, the doctrine is a cornerstone of the
common law and has worked well for over one hundred and fifty years.
Although there have been calls from various quarters for the doctrine to be
changed by statute, many jurisdictions remain unconvinced. For instance,
while some states in Australia have reformed the doctrine, most states
(including New South Wales, Victoria and the Australian Capital Territory)
have not. Furthermore, there is no evidence that the abolition of the doctrine
will benefit consumers. The effects of change should be ascertained in those
jurisdictions where the doctrine has been reformed.

2.27 The dissenting member also highlights the specific problem in
the construction industry. Generally speaking, a number of different
contractors are involved in any building project, and the purchaser of a flat
may not be able to tell which of those contractors should be held responsible
for a particular defect. This would compound the cost and complexity of any
legal action brought by the purchaser. Reform of the privity doctrine may
also bring injustice to a contractor if an unscrupulous developer winds up its
shelf company to avoid liabilities and does not pay its contractors for their

3 R Goode, Commercial Law, 2" Edition, 1995, Penguin Books, at 108.

8 Such as the Queensland Law Reform Commission, Report on a Bill to Consolidate, Amend and
Reform the Law Relating to Conveyancing, Property, and Contract and to Terminate the
Application of Certain Imperial Statutes (1973); Law Commission Report No 242 (cited
above); the New Zealand Contracts and Commercial Law Committee, Report on Privity of
Contract (1981); and Law and Revision Division, Attorney General Chambers (Singapore),
Report on the Proposed Contracts (Rights of Third Parties) Bill 2001.

See the Western Australian Property Law Act 1969 (Western Australia); the Queensland
Property Law Act 1974 (Queensland); the Law of Property Act 2000 (the Northern Territory);
the Contracts (Rights of Third Parties) Act 1999 (England); the Contracts (Privity) Act 1982
(New Zealand); and the Contracts (Right of Third Parties) Act 2001 (Singapore).

Law Commission Report No 242 (cited above), at para 3.8.
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work. In this case, a contractor is not only unpaid for his work, but may also
become involved in a legal action concerning work which may or may not be
found to be defective. If the abolition of the privity doctrine is designed to
shift the risk of buying a flat from the purchaser to the contractor, the
contractor is not the best party to take the risk and would become a victim in
such circumstances. Furthermore, the type of claim which can be made by a
purchaser may be different from the type which can be made by a developer,
thus further increasing a contractor's risk. This does not seem fair.

2.28 We do not share this Sub-committee member's concerns.
Whether the developer remains in existence or not should not affect the
contractor's duty to consumers to make good any defects due to its poor
workmanship. By paying the purchase price, a consumer pays the
contractor indirectly (through the developer) for the construction work up to a
specified standard. It would seem unfair to the consumer if the main
contractor were not to assume any responsibility for defects or sub-standard
materials used in the development. There is no valid reason why the
consumer should not be given the benefits of any warranty given by the
contractor to the developer. All in all, we do not accept the arguments
against reform which have already been dealt with one by one in the
preceding paragraphs. Although certain issues require careful thought, this
should not stand in the way of what is in our opinion a convincing case for
reform. None of the issues raised are insurmountable and Chapter 4 will
consider ways to address these concerns.

2.29 While acknowledging the anomalies of the privity doctrine, the
Commissioner of Insurance highlighted a social policy issue in his response to
the Sub-committee’s consultation paper. If a sub-contractor takes out an
insurance policy to cover his and the main contractor’s liability for employees’
compensation, the main contractor would have little incentive to improve risk
management, as he would be able to seek indemnity from the sub-
contractor’s insurer for damage caused by his own employees. Instead, the
pressure would be on the sub-contractor to minimise such risks, but he would
have no control over the main contractor’s employees. In response to the
Commissioner’s concern, we would point out that main contractors have a
statutory obligation to take out insurance cover for employees’
compensation.*

2.30 The British Chamber of Commerce, the Consumer Council,
Clement Shum of Lingnan University, the Housing, Planning and Lands
Bureau, the Law Society of Hong Kong and Stephenson, Harwood & Lo
shared the view that the privity doctrine was anomalous. They supported the
relaxation of the privity doctrine to the extent that third parties should be able
to enforce contracts which conferred benefits on them. The Hong Kong
Society of Accountants also shared their concern that strict adherence to the
privity doctrine would frustrate the contracting parties’ intention to benefit third
parties. The Hong Kong Association of Banks believed that our proposal
would enhance the flexibility of the law of contract, even though they would

Section 40(1B) of the Employee’s Compensation Ordinance (Cap 282).
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not want third parties to acquire rights to sue banks. Some consultees were
of the view that the privity doctrine was so anomalous that it should be
abolished in its entirety. We emphasise that the spirit of the present reform
is to respect the contracting parties’ freedom of contract. In some cases,
contracting parties may wish to confer a benefit on a third party, without
enabling him to enforce that benefit. We think that the total abolition of the
doctrine would deprive contracting parties of this choice.

2.31 In contrast, the Hong Kong Federation of Women Lawyers and
the Chinese General Chamber of Commerce expressed reservations at
relaxing the privity doctrine. The Hong Kong Federation of Insurers was of
the opinion that there was no need to reform the privity doctrine, since
contracting parties were free to assign contractual rights to third parties under
the existing law so as to benefit third parties. For example, under a standard
life insurance contract, an assignee of the contractual benefit can enforce his
rights in court. We think, however, that our proposed reform would avoid the
need for a promisee and the third party to sign a separate contract of
assignment. Furthermore, the promisor's assent is not essential for an
assignment. From the promisor’s point of view, our proposed reform would
enable a promisor to ascertain the third party’s identity before deciding
whether to confer a benefit on the third party. Finally, the Law Commission
observed that there was a thin divide between (i) making a contract for the
benefit of a third party; and (ii) making a contract for the benefit of a third party
and, immediately thereafter, assigning that benefit to the third party. If an
immediate assignment is valid, there can hardly be fundamental objections to
allowing the third party to sue without an assign