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Abbreviations and brief notes

Laws of Hong Kong

Cap 39: The Copyright Ordinance, Chapter 39, introduced in 1973
principally to supplement and extend the remedies available under the
Copyright Act of 1956, which provides the basis of Hong Kong's present law.

Cap 44: The United Kingdom Designs (Protection) Ordinance, Chapter
44, provides that the proprietor of a design registered in the United Kingdom
under the Registered Designs Act 1949 (which has been amended by the
1988 Act) shall enjoy in Hong Kong the like privileges and rights as though the
certificate of registration had been issued with an extension to Hong Kong.

United Kingdom acts of parliament and related orders

The 1911 Act: The Copyright Act 1911, often referred to as "the Imperial
Copyright Act”, because it was adopted by or extended to much of the British
Empire and Commonwealth. It was the basis of Hong Kong's law until 1972.

The 1949 Act: The Registered Designs Act 1949 gives protection to
designs by registration.

The 1956 Act: The Copyright Act 1956, a development from the 1911
Act, the greater part of which was extended to Hong Kong by Order in Council
in 1972. It has been repealed and replaced in the United Kingdom.

The 1968 Act: The Design Copyright Act 1968, which amended the 1956
Act, brought important changes to the protection accorded to industrial
designs.

The 1985 Act: The Copyright (Computer Software) (Amendment) Act
1985 came into force on 16 September 1986. It is based in part on a
recommendation in Whitford and affords computer programs the protection
given to literary works. It was extended to Hong Kong on 1 February 1988.

The 1988 Act: The Copyright, Designs and Patents Act 1988, a
development from the 1956 Act which introduced major reforms to copyright
and design law, though preserving the 1956 Act in Hong Kong. It came into
force on 1 August 1989 in the United Kingdom and has not been extended to
Hong Kong.



The Copyright Orders: Orders in Council made by virtue of authority
conferred by the 1956 Act to extend the provisions of the Act, and
amendments to the Act, to Hong Kong. The Orders are referred to as the
Copyright (Hong Kong) Orders 1972 to 1990.

The international conventions on copyright and neighbouring
rights

The Berne Convention: The International Convention for the Protection of
Literary and Artistic works sets out in detail minimum requirements demanded
in the copyright laws of the parties to the convention. It has been in
existence since 1886 when it was signed at Berne, and has been revised
many times, the last time in Paris in 1971. As at 1 January 1991, 84 States
were party to the Convention, including the United Kingdom which has
extended the rights and obligations under the Brussels revision of 1948 to
Hong Kong. Unless otherwise indicated, references are to the 1971 revision
(“The Paris Act”).

The GATT-TRIPs Agreement: The Agreement on Trade Related
Intellectual Property Rights, including Trade in Counterfeit Goods. The
Agreement was discussed under the auspices of the General Agreement on
Tariffs and Trade (GATT). Hong Kong is an independent member of GATT.

The Hague Agreement. The Hague  Agreement concerning the
International Deposit of Industrial Designs. The Agreement, concluded in
1925, has been revised many times, the last time is in 1979.

The Paris Convention: The Paris Convention for the Protection of
Industrial Property is a convention that establishes international obligations
relating to a variety of intellectual properties, including patents, trademarks
and industrial designs. It also establishes standards to promote fair business
practice. First signed in 1883, it has been revised many times, the last time
in Stockholm in 1967. As at 12 May 1991, 101 States were party to the
Convention, including the United Kingdom which has extended the rights and
obligations of the last revision to Hong Kong. References in the text to the
Paris Convention are to the Stockholm revision.

The Phonograms Convention: The Convention for the Protection of
Producers of Phonograms Against Unauthorised Duplication of Their
Phonograms was finalised in Geneva in 1971. As at 1 January 1991, 43
States were party to the Convention, including the United Kingdom, which has
extended the rights and obligations under the Convention to Hong Kong.

The Rome Convention: The International Convention for the Protection of
Performers, Producers of Phonograms and Broadcasting organisations, was
finalised in Rome in 1961. As at 1 January 1990, 35 States were party to the
Convention. Though the United Kingdom is party to the Convention it has
not been extended to Hong Kong.



The Satellites Convention: A Convention Relating to Distribution of
Programme — Carrying Signals Transmitted by Satellite was finalised in
Brussels in 1974. As at 1 January 1990, 12 States were party to the
Convention. The United Kingdom is not party to this convention.

UCC: The Universal Copyright Convention is an international
convention setting out minimum requirements demanded in the copyright laws
of parties to the Convention. It has been in existence since 1952 and was
last revised in Paris in 1971. As at 1 January 1990, 47 States were party to
the 1971 Paris Text of the Convention, including the United Kingdom which
has extended the rights and obligations under the 1971 revision to Hong Kong.
Unless otherwise indicated, references are to the Paris revision.

The Vienna Agreement: The Vienna Agreement for the Protection of
Typefaces and Their International Deposit. The 1973 agreement is not yet in

force and had S adherents as at 1 January 1990. The United Kingdom has
signed and proposes to ratify the agreement in due course.

Report

Whitford Report: “ Copyright and Designs Law, The Report of the Committee
to consider the Law of Copyright and Designs” (Cmnd 6732).

Copyright and other institutions

BBC: British Broadcasting Corporation

CASH: The Composers and Authors Society of Hong Kong Limited which
issues licences on behalf of its members in respect of public performance,
broadcasting and diffusion of music.

EC: European Commission

EFS: Education Film Services Ltd

GATT: General Agreement on Tariffs and Trade

IFPI:  The International Federation of the Phonographic Industry

ILO: International Labour Organisation

PPSEAL: Phonographic Performance (SE Asia) Ltd

PRC: People's Republic of China

PRS: Performing Right Society (UK)
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PRT: Performing Right Tribunal
RTHK: Radio Television Hong Kong
UNESCO: United Nations Educational, Scientific and Cultural Organisation

WIPO: World Intellectual Property Organisation

Other abbreviations

BOR: Bill of Rights ordinance

CTV: Cable Television

DAT: Digital Audio Tape

DBS: Direct Broadcasting by Satellite

DCC: Digital Compact Cassette

ETV: Educational Television

FSS: Fixed Satellite Services

ICCPR: International Covenant on Civil and Political Rights
ISBN: International Standard Book Number
ISSN: International Standard Serial Number
MMDS: Multi-point Microwave Distribution System

TRIPS: Trade Related Intellectual Property Rights, Including Trade in
Counterfeit Goods

RRO: Reproduction Rights Organisations

RSC: Rules of the Supreme Court

SMATYV: Satellite and Master Antenna Television
SRL: Statutory Recording Licence

TRS: Transaction Reporting Service (US)

WTV: Wireless Television
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Currency

Throughout this report, references to dollars are to Hong Kong dollars unless
otherwise specified.
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Introduction

Terms of reference
1. On 18 September 1987 the Law Reform Commission was asked:
"To review the law of Hong Kong relating to copyright and to

make recommendations for a Hong Kong Ordinance dealing
comprehensively with the law of copyright.”

Sub-committee members

2. The Commission appointed a sub-committee in December 1987
to undertake that task. Its membership was as follows:

The Hon Mr Justice Nazareth  Justice of Appeal

(Chairman)
Mr Stephen Barclay District Officer
Eastern District
Mr Malcolm Barnett Head of Group Compliance
HSBC Holdings plc
Mr Robin Bridge Solicitor, Partner
Robin Bridge and John Liu
Ms Anne Choi Solicitor, Partner
Wilkinson and Grist
Mr Andrew Liao, QC Queen's Counsel
Mr Anthony Luckhurst Patent Agent
Marks and Clerk
Dr Donald Taylor Technical Director
Hong Kong Productivity Council
Mr Richard Willsteed Formerly Consultant

Price Waterhouse Management
Consultants



Mr YIU Hei-kan Managing Director
Macmillan Publishers (HK) Ltd

Mr Nic Garnett Director General
(from December 1988) IFPI

Mr lan Starr Solicitor

(Resigned in May 1988) Clifford Chance (UK)
Mr Klaus Heymann Managing Director

(Resigned in December 1988) Pacific Music Co Ltd

Mr Alan Wells Solicitor, Partner
(Resigned in March 1990) Deacons

Mr Michael Pendleton Formerly Senior Lecturer
(Resigned in April 1990) in Law

University of Hong Kong

Working group members

3. Seven working groups were formed to examine specific aspects
of the subject. These groups were mainly composed of sub-committee
members. Members who did not sit on the sub-committee are as follows: -

Professor Lee Ngok Director, School of Professional
and Continuing Education
University of Hong Kong

Mr Malcolm Quinn Deputy Librarian
University of Hong Kong

Mr Christopher Woods Solicitor
Simmons and Simmons

Working group advisers

4, The working groups were advised by the following persons
during the course of their deliberations:

Mr Ross Dalgleish Formerly Senior Crown Counsel
Attorney General's Chambers



Mr H L Kwong, MBE Formerly Assistant Commissioner
Customs and Excise Department

Mr Robin McLeish Formerly Assistant Secretary
Economic Services Branch

Mr. Stephen Selby Formerly principal Assistant
Secretary (Culture)
Recreation and Culture Branch

Mr. WY Suen Formerly Senior Superintendent
Customs and Excise Department

Mr Richard Turnbull Senior Assistant Crown
Prosecutor
Attorney General's Chambers

Mr. K S Wong Chief Telecom Engineer
Advisory and Planning Division
Post Office
Observer
5. In order to bridge the gap between the reform of the copyright

law at the international level and its reform in Hong Kong the sub-committee,
from December 1989, permitted Mr P T Cheung, an expert on the GATT-
TRIPS Agreement, to sit as an observer in the sub-committee.

Secretariat

6. The following counsel from the Law Reform Commission
secretariat served as secretaries to the sub-committee and Working Groups:

Mr David Fitzpatrick
Formerly Senior Crown Counsel
(until April 1990)

Mr Peter K F Cheung
Formerly Senior Crown Counsel
(until December 1991)

Mr Stuart M | Stoker

Principal Crown Counsel
(from June 1990)
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excerpts from the 1986 White Paper, Intellectual Property and Innovation
(Cmnd 9912) and the Copyright, Designs and Patents Act 1988.

11. The Commission are indebted to the secretariat for the immense
amount of work cheerfully performed, not least the preparation of this Report
incorporation our recommendations.

The work of the sub-committee and the commission

12. The existing Hong Kong copyright law is outdated, complex, and
deficient in many respects, largely because it cannot accommodate recent
technological development. The sub-committee decided at the outset that
working groups focusing on specific copyright topics should be set up. There
were seven working groups, composed of sub-committee members, co-opted
members and other advisers.

13. The working groups first considered discussion and research
papers prepared by the secretariat, and then, in the latter part of 1988, issued
consultation letters to copyright interests in relation to particular topics.
Replies to the working groups’ initial consultation as often as not requested a
full explanation of the current law and the principles that should guide a choice
of alternative.

14. In order to enable the working groups and the sub-committee to
reach informed decisions, the secretariat made a number of overseas visits,
obtaining first hand copyright information and comparing the copyright law in
other jurisdictions.
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15. Having considered the initial views of the respondents and the
further research papers and reports prepared by the secretariat, the working
groups, having met altogether 54 times, then reported to the sub-committee
between 1989 and 1990. During that period, the sub-committee also began
to formulate tentative law reform recommendations.

16. The sub-committee considered that for a law reform exercise of
such magnitude, it was important that the views of the various competing
interests should be fully considered before any final recommendations were
made. Furthermore, copyright policy did not operate in a vacuum. It had a
close relationship with policies relating to trade, telecommunications and
consumers affairs. These were additional considerations which had to be
taken into account in formulating the sub-committee’s recommendation.

17. The sub-committee held a second round of consultation when, in
January 1991, it published a lengthy Consultative Document entitled “Reform
of the Law Relating to Copyright” and a summary in Chinese. The
secretariat spoke and met with the media, and some copyright interests,
elaborating the tentative views of the sub-committee.

18. The Consultative Document aroused considerable public interest.
When the three months consultation formally expired on 30 April 1991 the
sub-committee had received over 100 written submissions from all over the
world. Many of these submissions were detailed and greatly assisted the
sub-committee in its work. With the help of those responses, the sub-
committee was able to formulate the recommendations which formed the
basis of its report.

19. Throughout their work, the sub-committee and the Commission
have given careful consideration to relevant research material, including the
Whitford Report, and comparable legislation in Commonwealth and other
countries. We took the view that there would be obvious advantages in
remaining associated with a ready source of precedent by following the
English legislative developments wherever these were suitable to Hong
Kong's needs. The Whitford Report and the discussions that it generated,
proved of immense assistance to us. The Copyright, Designs and Patents
Act 1988 also provided a ready precedent and possible model for many of the
proposals canvassed in this Report.

20. The sub-committee held 51 formal meetings and met copyright
interests on several occasions. The sub-committee's report was discussed
in detail by the Commission at seven meetings between October 1992 and
October 1993. The recommendations contained in this Report represent the
result of many months of consultation and some five years deliberation.
Each chapter has been written, as far as possible, to enable it to be read in
isolation.

21. We have already acknowledged the debt that we owe to the

sub-committee for the immense amount of work they devoted to this project.
We must stress, however, that the recommendations contained in this report
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are those of the Commission, not the sub-committee. While in the majority of
our recommendations we have followed the same course as the sub-
committee, in some areas, after careful consideration, we have adopted a
different approach to that of the sub-committee. The final responsibility for
the views and recommendations set out in this report lies with the
Commission alone.

22. Before turning to the substantive topics, it may be useful to
outline the legal framework of copyright.

Copyright - an overview
The importance of copyright

23. Copyright is one of the laws concerned with the protection of
“intellectual property”. “Intellectual property" is the product of intellectual
effort, such as inventions, trademarks, designs, literature, music and art.
Copyright exists to protect intellectual and financial investments in the
production of a broad range of works including books, songs, plays, paintings,
sound recordings, films, broadcasts, computer software and designs.
Protection is afforded by restricting the use of copyright works without the
owner's consent. That means protection against the unauthorised copying,
public performance, or broadcasting of works in which copyright subsists.
The copyright owner may forbid these restricted acts and may demand
payment for exploitation of the work.

24, The Whitford Committee in their report in 1977 explained
copyright thus:

"A writer writes an article about the making of bread. He puts
words on paper. He is not entitled to a monopoly in the writing
of articles about the baking of bread but the law has long
recognised that he has an interest not merely in the manuscript,
the words on paper which he produces, but in the skill and
labour involved in his choice of words and the exact way in
which he expresses his ideas by the words he chooses. If the
author sells copies of his article then again a purchaser of a
copy can make such personal use of that copy as he pleases.
He can read it or sell it second-hand, if he can find anyone who
will buy it. If a reader of the original article is stimulated into
writing another article about bread the original author has no
reason to complain. But it has long been recognised that only
the original author ought to have the right to reproduce the
original article and sell the copies thus reproduced.”

25. While the primary concern of copyright is to protect the creators
of intellectual property by ensuring that they receive a proper reward for their
efforts, copyright is also important in providing an incentive to the individual
and corporate investment in intellectual endeavour upon which our
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technological progress depends. By ensuring that there is adequate
protection for authors of intellectual property, the legal provisions of copyright
enable copyright material, including the latest technology, to be secured for
use in Hong Kong. Copyright is thus of vital importance to progress in a wide
range of activity and enterprise in industry, the arts, education and recreation.

26. The law must ensure that copyright strikes an appropriate
balance between, on the one hand, protection which ensures an adequate
reward for authors and, on the other hand, the public interest in having access
to creative ideas in a way that stimulates competition and does not inhibit
progress. There is a continuing need to ensure that the law is changed to
accommodate technological advance. Computer programs and electronic
data storage are dramatic examples of developments that now strain the
framework of our existing law. Not surprisingly, therefore, copyright law has
become a matter of great complexity.

27. The provisions of the Copyright Act 1956, as amended by
subsequent Acts, were subject to exceptions and modifications extended to
Hong Kong by Orders in Council. Copyright is the exclusive right to do, as
well as to authorise other persons to do, certain restricted acts in relation to a
protectable work. These restricted acts vary depending upon the subject
matter but broadly speaking include the acts of reproduction, public
performance and broadcasting.

28. Copyright protects the original expression of an idea in a
protectable work or subject matter. It does not protect ideas themselves. It
arises without formality, unlike other intellectual property rights conferred by
patents, registered designs and trade marks, which require registration to
obtain protection.

Subsistence of copyright

29. When the law recognises the existence of copyright, copyright is
said to subsist. The 1956 Act contemplates many types of works and subject
matter in which copyright may subsist.

Works and subject matter

30. The 1956 Act divides copyright material into Part | works
(namely: literary, dramatic, musical and artistic works) and Part Il subject
matter (namely: sound recordings, cinematograph films, television and sound

broadcasts, and published editions of works).

31. The following is a brief description of the works and subject
matter under the 1956 Act:
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Literary work: This covers all work expressed in print or writing or
recorded in some other material form. It includes tables and
compilations. Computer programs are protected as literary works, as
are electronic databases;

Dramatic work: This covers plays, screenplays and film scripts
recorded in some material form. Dramatic work extends beyond the
words to the characters and incidents of the play, and to the stage
directions of the dramatist. Choreographic work and entertainment in
dumb show can be protected as a dramatic work only if reduced to
writing;

Musical work: The term appears wide enough to cover anything that
could be described as music recorded in writing or some other material
form;

Artistic work: This is widely defined to include drawings, paintings,
sculptures, engravings and photographs, irrespective of artistic quality.
Works of architecture and artistic craftsmanship are also included;

Sound recording: This means the aggregate of sound embodied in,
and capable of being produced by means of, a record of any
description.  This is wide enough to cover vinyl records, audio
cassettes and compact discs. It does not include the sound track
associated with a cinematography film;

Cinematography film: This means any sequence of visual images
recorded on material of any description so as to be capable of being
shown as a moving picture. It includes video recordings;

Television and sound broadcasts: Television broadcasts include the
sound accompanying the visual images. This refers to broadcasting
by wireless telegraphy. Local radio and television broadcasts are
covered by the 1956 Act.

Published editions of works: This covers the typographic
arrangement of a published edition of any literary, dramatic or musical
work.

Copyright protects original works

32. Copyright subsists only in original works. Originality however is
a low requirement, satisfied by the mere fact that the work is not copied, but is
the product of the skill, effort or investment of the author. Originality is not
expressed as a requirement for the subsistence of copyright in sound
recordings, cinematography films, television and sound broadcasts, and
published editions.
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Copyright authorship

33. The author of a work is normally the person who makes the
work, like the novelist who writes a novel, the playwright who writes a play, the
musician who composes music and the painter who paints a painting.

Copyright ownership

34. The author is normally the first owner of copyright unless
employed or in some instances commissioned in which event the employer or
commissioner will be the first owner. The bundle of rights that make up
copyright can be assigned or licensed separately in terms of time, place and
the nature of the activities.

Qualifying author or publication

35. Copyright subsistence also depends on either the status of the
author or the country of first publication at the time when the work is made or
published.

Duration of copyright protection

36. The life span of the author normally determines the duration or
term of copyright in a work. His status (nationality, domicile or residence) is
relevant to the determination of whether copyright subsists in the work.

Copyright exception

37. Fair dealing is an important exception in the 1956 Act permitting
what would otherwise constitute an infringement. The exception is available
to permit a degree of dealing with a copyright work for purposes of research
or private study, criticism or review or news reporting.

Copyright infringement

38. Infringement is the term used to describe unlawful interference
with a copyright. While it is nowhere expressed in the 1956 Act, infringement
assumes copying. Copyright is a negative right. It is not a right to do
something but the right to stop others from doing it. It means the exclusive
right, subject to a limited number of exceptions, to do and to authorise other
persons to do certain acts in relation to the work: "the restricted acts" (section
1(1) of the 1956 Act). The number and nature of the restricted acts differ
with each work or subject matter but primarily cover reproduction, public
performance and broadcasting. The restricted acts are actionable without
proof or knowledge on the part of the defendant and are described as
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“primary infringements”. It is also an infringement to import, sell or deal in
the course of trade with infringing copies. Such acts are only actionable
upon proof of knowledge on the part of the defendant and are described as
“secondary infringements”.

Deficiencies in the existing law

39. Hong Kong's present law on copyright is the English Copyright
Act 1956, the Copyright (Computer Software) Act 1985, the Copyright
Ordinance (Cap 39) supplemented by the Copyright (Amendment) Ordinance
1991 and common law decisions. While the English legislation was
adequate at the time of its enactment, it has increasingly revealed
shortcomings, springing largely form subsequent technological progress.

International copyright obligations

40. Copyright legislation is dependent not only upon local
considerations but must also have regard to international legal obligations.
Of these the most important arise from the International Convention for the
Protection of Literary and Artistic Works (“the Berne Convention”) and the
Universal Copyright Convention (“the UCC”), which prescribe minimum
standards for the local laws of states which are party to these conventions.
These standards must be met in Hong Kong if Hong Kong copyright owners
are to secure protection of their work in other member countries. It is the
international copyright conventions and other neighbouring right conventions
to which we now turn.
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Chapter 1

International conventions and
their significance for Hong Kong

Introduction

1.1 In common with many other areas of the law, the law of
copyright in Hong Kong cannot be looked at purely as a domestic issue
without taking account of the international context in which the law is set.
Over the years, a number of important international instruments have been
drawn up establishing the standards and procedural rules for copyright
protection which are regarded as internationally acceptable. Before turning
to examine in detail in later chapters the basic concepts of copyright law and
Hong Kong's domestic provisions, we think it sensible, therefore, to give an
outline first of the main international conventions on copyright which affect
Hong Kong.

1.2 There are at present five international copyright conventions
affecting Hong Kong. These are:

(@) the International Convention for the Protection of Literary and
Artistic Works 1886-1948 ("the Berne Convention");

(b)  the Universal Copyright Convention and Protocols 1952-1971
(uce?);

(c) the Convention for the Protection of Producers of Phonograms
Against Unauthorised Duplication of their Phonograms 1971
("the Phonograms Convention”);

(d)  the Paris Convention for the Protection of Industrial Property
("the Paris Convention."); and

(e) the Convention Establishing the World Intellectual Property
Organization 1967 (“WIPO”).

1.3 The first three of these multilateral conventions set out
standards for copyright protection with which the signatory countries are
bound to comply, whilst the fourth is concerned with patents, industrial
designs and trademarks. The fifth convention establishes machinery to
enhance and promote all types of intellectual property rights. The
conventions do not impose obligations on individuals but only on the states
which are parties to them, presumably on the basis that only the state is



subject to international law and can bear international responsibility for its
nationals who are beneficiaries under the conventions.

1.4 The purpose of this chapter is twofold. One is to outline the
inter-relationship between international copyright standards and the municipal
copyright laws of Hong Kong; and the other is to point out the need for Hong
Kong to ensure that it stays in tune, not only with current international
copyright standards, but also with evolving norms.

Hong Kong's existing treaty obligations on copyright and
neighbouring rights

The Berne Convention 1886 -1948

15 The Convention was first concluded in Berne in 1886 and has so
far been revised six times: at Paris in 1896, at Berlin in 1908, at Rome in 1928,
in Brussels in 1948, at Stockholm in 1967 and at Paris again in 1971. It is
important to note that, as a matter of public international law, each revision is
a separate treaty and will only bind a State when it agrees to be bound by it.
The original Berne Convention and its subsequent revisions up to and
including the revision in Brussels in 1948 have been extended to apply to
Hong Kong, on various dates, the latest in 1957.

1.6 The main principles of the Berne Convention (Brussels text) are
“national treatment”, "automatic protection" and "independent protection”.
“National treatment” means that the rights granted to a contracting party's
nationals must also be given to nationals of each of the other contracting
parties to the Berne Convention. That copyright protection must be
"automatic" in that there must be no requirement for compliance with any
formality (see Article 5(2)). Furthermore, that copyright protection must be
"independent” in that it is to be granted irrespective of whether the country of
origin grants any protection to the work or not.

1.7 The main provisions of the Berne Convention set out the
minimum standards of copyright protection and the duration of the protection.
The Convention requires the protection of literary, scientific and artistic works
whatever may be the mode and form of expression. The exclusive rights of
the copyright owner include the right to reproduce, to perform, to broadcast, to
adapt and to translate his work. In the case of primary works such as literary,
musical, dramatic and artistic works, copyright protection generally lasts for 50
years after the death of the author. In the case of derivative works such as
audio-visual productions, the duration of copyright protection is 50 years after
the production of the work. For works of applied art and photographs, the
duration of protection is the expiry of 25 years after the work is made.

1.8 The secretariat of the Berne Convention is WIPO.



The UCC 1952-1971

1.9 This Convention, together with two Protocols concerning the
application of the UCC to stateless persons and refugees and international
organisations ("the Protocols"), were first concluded in Geneva in 1952. The
UCC was last revised in Paris in 1971. The UCC and the Protocols were
extended to apply to Hong Kong in 1973. One of the purposes of the UCC
was to enable countries which were not parties to the Berne Convention to
gradually bring their laws up to the standards required by the Berne
Convention.

1.10 Like other intellectual property treaties, the UCC provides for
national treatment. That is to say, except where specifically provided
otherwise, a country must give the same treatment to the nationals of other
Convention members as it gives to its own. The UCC limits the formalities
which any country may demand for protection of works whose authors are not
its nationals and where the work is first published in another contracting state,
to a notice in every copy of the work published bearing the familiar copyright
symbol, together with the year of first publication and the name of the
copyright owner (Article 111.1).

1.11 The United Nations Educational, Scientific and Cultural
Organisation (“UNESCQ”) is responsible for the administration of the UCC
and the Protocols.

The Phonograms Convention 1971

1.12 The Phonograms Convention was concluded in 1971. The
convention was extended to apply to Hong Kong in 1974. The main
provisions of the convention are aimed at providing protection against the
unauthorised reproduction and importation of duplicate phonograms for the
purposes of distributing them to the public. “Phonogram” means, for the
purposes of the convention, "any exclusively aural fixation of sounds of a
performance or of other sounds" (Article 1). An audio-visual work is
therefore outside the scope of the convention's protection. The minimum
period of protection is 20 years from the first fixation or first publication of the
phonogram.

1.13 WIPO is responsible for the international administration of the
convention.

The Paris Convention 1967

1.14 The Paris Convention was first signed in 1883 and has since
been revised on numerous occasions, most recently in Stockholm in 1967.
The Convention applies to a range of intellectual properties, including patents,
trademarks and industrial design. The rights and obligations of the
Stockholm revision have been extended by the United Kingdom to Hong Kong.



The WIPO Convention 1967

1.15 The WIPO Convention was concluded in Stockholm in 1967.
Its objects are "to promote the protection of intellectual property throughout
the world” and to achieve administration co-ordination in relation to all types of
intellectual property rights. The Convention was extended to apply to Hong
Kong in 1970.

Other international copyright conventions not yet applicable
to Hong Kong

The Berne Convention (“the 1971 Paris Act”)

1.16 The copyright standards which Hong Kong is internationally
legally bound to carry out are those under the 1948 Brussels revision of the
Berne Convention. The higher standards and the new obligations under the
1967 Stockholm and 1971 Paris revisions do no yet apply to Hong Kong.
Those acceding to the 1971 Paris Act include both developed countries (such
the United States of America and the United Kingdom) and developing
countries (such as Malaysia).

1.17 At the time of writing, WIPO is considering another revision of
the Convention.

The Rome Convention 1961

1.18 The Berne Convention and the UCC do not grant international
legal protection to performances, sound recordings and broadcasts. The
rights in these works (which could be said to be secondary to, or derivative
from, an underlying copyright work) are protected under the Rome Convention
for the Protection of Performers, Producers of Phonograms and Broadcasting
Organisations 1961 ("the Rome Convention"). These rights are sometimes
referred to as “neighbouring rights”, especially in civil law jurisdictions. Only
States which are already parties to either the Berne Convention or the UCC
can become party to the Rome Convention.

1.19 The object of the Rome Convention is to protect three
categories of neighbouring right holders, namely, performers, sound recording
producers and broadcasting organisations. Performers are protected against
the unauthorised fixation of their live performance (and the unauthorised
reproduction of such fixations) and the unauthorised broadcasting or public
communication of their live performance. Sound recording producers are
protected against the unauthorised reproduction of their phonograms. Audio-
visual recordings are outside the legal framework of the Rome Convention.
Broadcasting organisations are protected against the unauthorised fixation of



their conventional (and arguably satellite) broadcasts, the unauthorised
reproduction of any such fixation, and the re-broadcast of their broadcasts.

1.20 The administration of the Rome Convention is the joint
responsibility of WIPO, UNESCO and the International Labour Organisation
(“ILO”). The Rome Convention has become the leading multilateral treaty on
neighbouring rights.

The Satellite Convention 1974

1.21 The Convention Relating to the Distribution of Programme-
Carrying Signals Transmitted by Satellite ("the Satellite Convention") was
concluded in Brussels in 1974. The Satellite Convention provides for
minimum standards to protect programme-carrying signals transmitted by
Fixed Service Satellites ("FSS") (i.e. point-to-point and distribution satellites)
from unauthorised distribution by a distributor for whom the signal emitted by
the satellite was not intended. Programme-carrying signals emitted from
Direct Broadcasting Satellites (that is, where the signal from the satellite is
intended for direct reception by the public) are expressly excluded from the
scope of the convention protection (Article 3).

1.22 The depository of this convention is the Secretary-General of the
United Nations.

The Hague Agreement 1925

1.23 The Hague Agreement Concerning the International Deposit of
Industrial Designs was concluded in 1925. Since then there have been a
number of revisions: at London in 1934, at the Hague in 1960, at Monaco in
1961 and at Stockholm in 1967. States which are party to the Paris
Convention for the Protection of Industrial Property 1883, revised at
Stockholm in 1967 (both have been extended to apply to Hong Kong in 1977),
can accede to the Hague Agreement.

1.24 The main object of the Agreement is to facilitate the acquisition
of protection for industrial designs by establishing an international design
registry so that the deposit of an industrial design at the registry will be
regarded as satisfying the formalities for obtaining protection required by each
of the contracting parties to the Agreement. Details of each deposit will be
published by WIPO in a periodical bulletin. The minimum period of protection
is five years.

The Vienna Agreement 1973
1.25 The Agreement for the Protection of Type Faces and their

International Deposit ("the Vienna Agreement"), together with its Regulations
and Protocol, were adopted at Vienna in 1973. The Vienna Agreement



requires contracting parties to protect typefaces "by establishing a special
national deposit, or by adapting the deposit provided for in their national
industrial design laws, or by their national copyright provisions" (see Article 3).
Countries which provide a system of protection by design or special deposit
are obliged to participate in an international deposit scheme provided for in
the Vienna Agreement.

The Madrid Convention 1979

1.26 The Multilateral Convention for the Avoidance of Double
Taxation of Copyright Royalties was concluded at Madrid in 1979. This
special multilateral tax treaty has largely been forgotten on the copyright front,
possibly because the intended effect of the convention has been achieved or
covered by other bilateral tax treaty arrangements.

The Film Register Treaty 1989

1.27 The Geneva Treaty on the International Registration of
Audiovisual Works was concluded in 1989 ("the Film Register Treaty"). The
Film Register Treaty creates a rebuttable presumption that the information
(such as the description of the works claiming protection) filed in the Register
is true. The International Registry is established in Austria and is run by
WIPO.

The Draft GATT-Trips Agreement 1993

1.28 The draft Agreement on Trade-Related Intellectual Property
Rights, including Trade in Counterfeit Goods ("Trips"), is still under negotiation
as part of a package deal under the umbrella of the Uruguay Round
negotiations of the General Agreement on Tariffs and Trade ("GATT”). The
objects of the GATT-Trips Agreement are to reduce distortions and
impediments to international trade, to promote effective and adequate
protection of intellectual property rights (including copyright and neighbouring
rights) and to ensure that measures and procedures to enforce intellectual
property rights do not themselves become, barriers to legitimate trade. At
the time of writing, a draft text of TRIPS was available and the substantive
provisions were still subject to agreement.

1.29 As far as copyright and neighbouring rights are concerned,
parties to the GATT-Trips Agreement are not permitted to derogate from their
existing obligations under the Berne Convention (Paris Act 1971) and the
Rome Convention 1961.

1.30 Hong Kong is a full independent member of the GATT and can
become an independent contracting member of the GATT-Trips Agreement if
the Uruguay Round GATT negotiations do not fall apart.



Significance of international copyright conventions for Hong
Kong

1.31 We think that there are obvious benefits for Hong Kong in
continuing to apply the internationally accepted standards of copyright and
neighbouring right protection. Firstly, we feel that it is only by giving
adequate protection to local and overseas rights owners that Hong Kong can
encourage creative activity in Hong Kong and copyright-related investment
from overseas, especially when many of the rights protected are trade-related.

1.32 Secondly, we believe that Hong Kong rights owners will benefit
from the reciprocal national treatment accorded to them overseas by parties
to these international copyright conventions.

1.33 Thirdly, we think that from the users' point of view, the provision
in Hong Kong of adequate copyright and neighbouring rights protection will
enable easier acquisition of protected works from other jurisdictions.

1.34 In summary, we take the view that it is in Hong Kong's interests
to ensure compliance with international standards of copyright protection.
The overall effect will be to facilitate economic, social and cultural
developments in Hong Kong.

Means of achieving compliance with international standards

1.35 There are basically two ways of ensuring the continued
application in Hong Kong of the international standards for copyright
protection. One is for Hong Kong to continue to apply the existing
multilateral treaty obligations. The other is to re-negotiate these numerous
treaties bilaterally with each country and territory in order to ensure reciprocal
copyright and neighbouring rights protection. The multilateral approach
offers a convenient framework for international legal relations and is the
normal course followed.

1.36 We note that Hong Kong has long been part of the international
intellectual property community and has applied high standards in intellectual
property enforcement. We also note that multilateralism is the norm for
international legal relations. We think it is to Hong Kong's advantage, in
terms of its continued economic, social and cultural development, if Hong
Kong continues to play a significant part in the multilateral intellectual property
legal framework after 1997. We conclude that Hong Kong's reputation for
intellectual property protection can be maintained and resources can be saved
if the existing multilateral copyright and neighbouring rights conventions
continue to apply to Hong Kong after 1997 in accordance with the Joint
Declaration. We recommend that the existing international copyright
and neighbouring right treaties should continue to apply to Hong Kong.



We further recommend that the latest text of each of these treaties and
conventions should be applied to Hong Kong.

International standards and municipal law reform

1.37 Our general approach to law reform is that any changes in the
law offered as options for reform should comply with the existing international
legal standards. Those standards are developing rapidly. It is essential that
Hong Kong, as a strong advocate of the promotion and enforcement of
international copyright and neighbouring rights, does not fall below the
prevailing international minimum standards.

1.38 As far as copyright is concerned, the minimum generally
accepted international standards are those under the 1971 Paris Act of the
Berne Convention. In relation to neighbouring rights, the 1961 Rome
Convention has become the minimum standard. This is evidenced by the
majority view at the Uruguay Round of the GATT negotiations. The treaty
obligations of the Berne and Rome Conventions have been incorporated into
the text of the GATT-Trips Agreement 1992.

1.39 In order to ensure that Hong Kong does not fall below the
prevailing international standards, we strongly recommend that Hong
Kong should apply the standards in the Berne Convention (Paris Act
1971) and the Rome Convention 1961 in formulating its new legislation
on copyright.

1.40 We note that the international community has paid great
attention to the trade-related aspects of intellectual property rights. With a
view to maintaining Hong Kong's good standing in copyright and
neighbouring rights protection and enforcement we strongly
recommend that Hong Kong should be party to the forthcoming GATT-
Trips Agreement.

1.41 A number of other multilateral copyright-related treaties could be
of benefit to Hong Kong. These include the Hague Agreement and Revisions
1925-1967 in relation to the international protection of designs and the Vienna
Agreement 1973 concerning the protection of typefaces. These two
multilateral treaties would give increased protection overseas to Hong Kong's
designers and the publishing industry, and at lesser cost.

1.42 As part of Hong Kong's long term copyright and
neighbouring rights policy, we therefore recommend that consideration
should be given, and means should be explored, for Hong Kong to apply
other multilateral copyright treaties not yet applicable to Hong Kong,
such as the Hague Agreement and Revisions 1925-1967 the Vienna
Agreement 1973, in order to enhance Hong Kong's image in supporting
intellectual property right protection and enforcement.



1.43 By its nature as an international trading centre, Hong Kong is
inevitably involved in a range of informal economic, social and cultural
relationships with other territories and countries, both within the region and
elsewhere. Many of these activities have an intellectual property right
dimension, but the legal regimes regarding them, especially relating to
reciprocal copyright and neighbouring rights recognition, are not always
entirely clear.

1.44 We take the view that, international legal obligations aside, it is
desirable for Hong Kong to have informal regional or bilateral copyright and
neighbouring rights agreements or arrangements with Hong Kong's
neighbouring regions and territories. We recommend that when
opportunities arise Hong Kong should negotiate and conclude formal or
informal copyright and neighbouring rights arrangements with its
neighbouring regions and territories so as to ensure that, on the usual
principle of reciprocity, the interests of the rights owners in respective
regions and territories are adequately protected either on a de jure or de
facto basis.

1.45 We note that the United Kingdom has been applying the
standards of the Rome Convention for many years and the substance of the
changes introduced in the Copyright, Designs and Patents Act 1988 (the 1988
Act) enabled the United Kingdom in 1989 to ratify the Paris Act of the Berne
Convention.

1.46 We have studied the provisions of the 1988 Act in great detail.
We take the view that there are obvious advantages for Hong Kong in
following the United Kingdom's approach. The provisions of the 1988 Act are
not only designed to meet the prevailing international obligations and in
addition are compatible with Hong Kong's laws and legal system.
Nevertheless, we recognise that in some areas certain modifications to the
1988 Act to suit local circumstances may he necessary.

1.47 In the following chapters, we have made recommendations as to
how the municipal copyright and neighbouring right law should be changed.
We have taken account of the need for compatibility with the provisions of the
1971 Paris Act of the Berne Convention, the 1961 Rome Convention and any
forthcoming GATT-Trips Agreement. As international standards encourage
uniformity, it is not surprising that our law reform proposals are not radically
different from the laws of other countries. While we have examined the law
in the United Kingdom in particular detail, we have also considered the
position in other jurisdictions whenever appropriate. In some areas, our
recommendations are significantly different from the United Kingdom model
because we think that the special local circumstances in Hong Kong justify a
different approach.



Chapter 2

Subsistence of copyright

Introduction

2.1 This chapter describes the circumstances in which copyright
arises. This involves consideration of:

) whether the work needs to be recorded in writing or otherwise in
order to obtain protection (referred to as "fixation™);

(i) the kinds of work that attract protection and what constitutes
originality;

(i)  whether the author needs to be connected with a Berne or UCC
country or whether the work needs to be first published in such a
country in order to obtain protection.

"Fixation"

2.2 While an original idea may have long existed in the author's
head or been the subject of discussion it is only when that idea is recorded in
some material form that copyright protection arises. Apart from this
requirement as to fixation, in compliance with Berne, copyright arises without
formality. Works and subject matter protectable under the United Kingdom
Copyright Act 1956 ("the 1956 Act”) are divided into Part | works and Part Il
subject matter. Part | works cover literary, dramatic, musical and artistic
works'. Part 1l subject matter covers sound recordings, cinematography
films, sound and television broadcasts, and published editions®.

2.3 While the word "work" is not defined under the 1956 Act, it is
clear that a work has to be fixed in some form before copyright protection can
arise. According to section 49(4) of the Act, references in the Act to the time
at which, or the period during which, a literary, dramatic or musical work was
made are references to the time or period at or during which the work was first
reduced to writing or some other material form. ™Writing' includes any form
of notation, whether by hand or by printing, typewriting or any similar process"
(section 48(1)). "Material form"™ is not defined. For Part | works
reproduction in any material form is a restricted act. It is not clear how far
the courts will interpret the requirement of "material form" for establishing

! See sections 2 and 3 of the 1956 Act.
2 See sections 12 to 15 of the 1956 Act.
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copyright subsistence to require physical embodiment of the work, as
opposed to an electronic record or even temporary electronic storage.

24 A sound recording is made at the time the first record
embodying the recording is produced (section 12(8)). "Record" means "any
disc, tape, perforated roll or other device" (section 48(1)). A cinematography
film is made when a sequence of visual images is recorded on material of any
description®.  Sound and television broadcasts are made when the visual
images and sounds are broadcast’. Copyright in published editions of
literary, dramatic or musical works arises on publication (section 15(1)).
"Published edition" is not defined, but it would appear that such an edition
must consist of a reproduction in a material form.

Protectable works and subject matter

2.5 Under the scheme of the 1956 Act, copyright only subsists in
protectable works and subject matter which fall within the category of Part |
works or Part Il subject matter. A work or subject matter which does not fit
the descriptions of the works in Part | or of the subject matter in Part Il is not
entitled to copyright protection. The protectable works and subject matter
are either not defined or defined in a rather complicated manner and in
different places in the Act.

Part | works

2.6 "Literary work" is not fully defined but includes "any written table
or compilation" (section 48(1)). The literary merit of a work is not a
consideration. Computer programs are protected by the law as it applies to
literary works®. A "dramatic work" is again not fully defined and can include
"a choreographic work or entertainment in dumb show if reduced to writing in
the form in which the work or entertainment is to be presented, but does not
include a cinematography film, as distinct from a scenario or script for a
cinematography film" (section 48(1)). "Musical work" is not defined.
"Artistic work™ is very widely defined in section 3(1) as including, irrespective
of artistic quality, paintings, sculptures, drawings, engravings and photographs.
Works of architecture and works of artistic craftsmanship are also included in
the definition. "Drawing”, "sculpture”, "engraving", "photograph" and
"building” are defined or partially defined separately in section 48(1).

3 See section 13(1) and (10) of the 1956 Act.

4 See section 14(10) of the 1956 Act.

The Copyright (Computer Software) Amendment Act 1985, section 1(1). Computer programs
are dealt with in Chapter 5.
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Part Il subject matter

2.7 A "sound recording" means "the aggregate of the sounds
embodied in, and capable of being reproduced by means of, a record of any
description, other than a sound-track associated with a cinematography film"
(section 12(9)). "Record"” is separately defined in section 48(1).
"Cinematography film" means a sequence of visual images recorded on
material of any description (whether translucent or not) so as to be capable of
being shown as a moving picture. It includes the accompanying sound-track
(section 13(9) and (10)). '"Television broadcast” means "visual images
broadcast by way of television, together with any sounds broadcast for
reception along with those images," and "sound broadcast” means "sounds
broadcast otherwise than as part of a television broadcast” (section 14(10)).
“Published edition” is not defined.

Originality
Part | works

2.8 Copyright only subsists in original works and originality is
expressly required for copyright to subsist in Part | works. Originality is not
defined in the 1956 Act. However, a substantial body of case law has
established that originality is a question of fact and degree in each case and
the essential feature of an original work is that it has not been merely copied
from another, but has involved the author's skill, labour and investment. The
courts have been very reluctant to give copyright protection to trivia, or to
works which have drawn on a minimum of skill, labour or investment. The
titles of works, and slogans and catch-phrases, however pithy, may not attract
copyright protection.

Part Il subject matter

2.9 In contrast to Part | works, there is no express requirement as to
originality for copyright to subsist in Part Il subject matter. However, a mere
copy of an existing sound recording attracts no copyright as a sound
recording as it is not the "first record embodying the recording” (section 12(8)).
Any copyright subsisting in a repeat television or sound broadcast will expire
when the copyright in the original broadcast expires (section 14(3)). In
respect of a published edition, it is provided that no copyright shall subsist if
the typographical arrangement "reproduces the typographical arrangement of
a previous edition of the same work or works" (section 15(1)).

Deficiencies of the 1956 Act
2.10 The value of the 1956 Act can be judged by the fact that it has

served as the cornerstone of copyright law in the United Kingdom for more
than 30 years. It has not been without criticism, however. Among these
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criticisms has been the fact that the Act is difficult to understand without
careful study. In an attempt to meet these criticisms and to take account of
technological developments the United Kingdom enacted the Copyright,
Designs and Patents Act 1988.

The 1988 Act

2.11 The United Kingdom Copyright, Designs and Patents Act 1988
(“the 1988 Act*) follows the recommendations of the Whitford Committee
("Whitford") for a more logistic and consistent restatement of the law.
Section 1 gathers together all the descriptions of work, including cable
programmes as a further category of copyright work. “Cinematography films”
become simply "films”. The Parts | and Il division is dropped. To attract
copyright, literary, musical, dramatic or artistic works must be original, though
originality remains undefined. A requirement of originality as the basis of
protection for sound recordings, films, broadcasts, cable programmes and
published editions is incorporated by precluding the subsistence of copyright
in copies or infringements of pre-existing material°.

Definitions of literary, dramatic and musical works
2.12 It is worth setting out section 3 in full:

"(1) Inthis Part

'literary work' means any work, other than a dramatic or musical
work, which is written, spoken or sung, and accordingly includes

(@) atable or compilation, and
(b) a computer program;
'‘dramatic work' includes a work of dance or mime; and,

‘musical work', means a work consisting of music, exclusive of
any words or action intended to be sung, spoken or performed
with the music.

(2) Copyright does not subsist in a literary, dramatic or
musical work unless and until it is recorded, in writing or
otherwise; and references in this Part to the time at which such
a work is made are to the time at which it is so recorded.

(3) It is immaterial for the purposes of subsection (2)
whether the work is recorded by or with the permission of the
author; and where it is not recorded by the author, nothing in

6 See sections 5(2), 6(6), 7(6), 8(2) and 14(2) of the 1988 Act.
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that subsection affects the question whether copyright subsists
in the record as distinct from the work recorded.”

2.13 The 1988 Act provides a full definition of “literary work”. There
is however no definition of a computer program. "Dramatic work” includes a
work of dance or mime. In contrast to the 1956 Act, such a work needs only
to be recorded but not necessarily in writing. This change complies with
Article 2 of Berne which only requires such works to be fixed in some material
form. "Musical work" is not fully defined in the 1988 Act because of the
difficulty of describing music, though the Act makes clear the distinction
between music and the accompanying words, which enjoy separate copyright
as a literary work.

Fixation

2.14 Section 3(2) recognises that a work may exist prior to its fixation,
but nonetheless requires that the work be recorded in some way before
copyright can arise. Recording obviously contemplates a wide range of
devices that fix works and, if that were not sufficient, "writing" is defined in
section 178 as including "any form of notation or code, whether by hand or
otherwise and regardless of the method by which, or medium in or on which, it
is recorded....”. It is now clear that literary, dramatic and musical works can
be fixed by recording them in any medium.

Fixation by others

2.15 Under the 1956 Act, it would appear that a reporter who takes a
shorthand record of a speech may still be entitled to literary copyright in the
record of the speech, his skill and effort being protected’. If the same
reporter uses an audio recorder he would create copyright in a sound
recording®. This is also the case under the 1988 Act (section 3(3)). Only
the speaker, however, can acquire the literary copyright in his speech.

2.16 Some suggestion was made to us that section 3(3) could be
changed to reflect its intention in clearer terms. The sub-section provides
that where the first record of a literary, dramatic or musical work is made by
someone other than the author of the work, copyright can arise in (a) the
author's literary, dramatic or musical work which has now been recorded,
albeit not by him; and (b) the record made by the person recording the work,
either as a literary, dramatic or musical work (provided that it is original) or as
a sound recording (regardless of originality). We consider that section 3(3)
is clear enough and recommend no modification be made to the sub-
section.

! Walter v. Lane [1900] AC 539. Affirmed in Express International plc v. News (UK) plc [1991]
FSR 36, 43.

The question whether he has thereby created a literary copyright for the speech maker does
not appear have been decided under the 1956 Act.
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Record of spoken words

2.17 Concern that the literary copyright subsisting in the original
words could be used to prevent the publication or broadcast of an interview or
speech led to the insertion of section 58 in the 1988 Act. This declares that it
is not an infringement of the literary copyright to use a record of the spoken
words for the purposes of reporting current events or broadcasting, provided
certain conditions are met, in particular that the making of the record was not
prohibited by the speaker. This is in addition to the important exception to
copyright infringement in section 30(2) which allows fair dealing with a
copyright work for the purpose of reporting current events.

Artistic works

2.18 The description of artistic work in section 4 presents fewer
problems:

“(1) Inthis Part ‘artistic work' means -

(@) a graphic work, photograph, sculpture or collage,
irrespective of artistic quality,

(b)  a work of architecture being a building or a model
for a building, or

(c) a work of artistic craftsmanship.
(2) In this Part -

'building’ includes any fixed structure, and a part of a building or
fixed structure; 'graphic work'’ includes -

(@) any painting, drawing, diagram, map, chart or plan,
and

(b) any engraving, etching, lithograph, woodcut or
similar work;

'‘photograph’ means a recording of light or other radiation on any
medium on which an image is produced or from which an image
may by any means be produced, and which is not part of a film;

'sculpture’ includes a cast or model made for purposes of
sculpture.”

This is not greatly different from the 1956 Act, other than in the inclusion of

“collage” (which is not defined) and the incorporation of all definitions in the
same section. There is a new definition of photograph. The definition under
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the 1956 Act is thought to be appropriate only to protect conventional
photographs made with the use of light sensitive film’. The new definition is
wider and appears to include holograms. There is also a slightly different

definition of the word "building"'’.

Sound recordings and films

2.19 Section 5 of the 1988 Act provides:
"(2) In this Part -
'sound recording' means -

(@) arecording of sounds, from which the sounds may
be reproduced, or

(b)  a recording of the whole or any part of a literary,
dramatic or musical work, from which sounds
reproducing the work or part may be produced,

regardless of the medium on which the recording is made or the
method by which the sounds are reproduced or produced; and

film' means a recording on any medium from which a moving
image may by any means be produced.

(2) Copyright does not subsist in a sound recording or film
which is, or to the extent that it is, a copy taken from a previous
sound recording or film.”

2.20 The definitions are no doubt intended to take account of all
possible advances in sound or film recording technology. The sound track of
a film is no longer linked to the film for copyright purposes.

Broadcasts, cable programmes and published editions

2.21 Broadcasts and cable programmes are dealt with in sections 6
and 7. They are considered in greater detail in Chapter 11. The
subsistence of copyright in the published edition of a work is dealt with in
section 8, which is little different from the existing protection in section 15 of
the 1956 Act.

Possible modifications

See section 48(1) of the 1956 Act, 'photograph means any product of photograph or any
process akin to photography, other than a part of a cinematograph film, ..."
"Building" is defined as "including any structure” under section 48(1) of the 1956 Act.
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2.22 It has been suggested to us that the inclusion of the words "to
that extent” in sections 5(2) (dealing with sound recordings and films), 6(6)
(dealing with broadcasts), 7(6)(b) (dealing with cable programmes) and 8(2)
(dealing with the typographical arrangement of the published edition) of the
1988 Act seems to allow copyright to subsist in a part or parts of the works
concerned, rather than denying the works copyright protection altogether.
This appears to reflect a rather different approach to that adopted under the
1956 Act and, by extension, to that prevailing in Hong Kong. Under the
present approach here, two issues must be decided. Firstly, the court must
determine whether the work is original and can therefore be entitled to
copyright protection. In doing so, the court has to consider the work as a
whole and cannot dissect the work to consider parts of it separately.
Secondly, the court must decide whether or not the part copied is a
substantial part of the whole, such as would amount to a breach of the
copyright. As Lord Reid put it in Ladbroke (Football) Ltd. v. William Hill
(Football) Ltd.”’,

"... the ... correct approach is first to determine whether the
plaintiff's work as a whole is 'original’ and protected by copyright,
and then to inquire whether the part taken by the defendant is
substantial. A wrong result can easily be reached if one begins
by dissecting the plaintiff's work and asking, could section A be
the subject of copyright if it stood by itself, could section B be
protected if it stood by itself, and so on. To my mind, it does
not follow that, because the fragments taken separately would
not be copyright, therefore the whole cannot be.”

2.23 The approach under the 1988 Act is somewhat different. The
United Kingdom legislature in the provisions to which we referred in paragraph
2.22 seems to have adopted an approach which envisages dissection of the
work when considering whether or not copyright subsists and whether or not it
has been infringed. We have concluded that these provisions are designed
to give partial protection to "derivative" works and we do not believe that they
should be amended before adoption in Hong Kong.

Qualification for copyright protection

2.24 A work or subject matter only attracts copyright protection under
the 1956 Act if the requirement as to "qualification” is satisfied.
"Qualification” depends on the author's status (the author's citizenship,
domicile or residence) or alternatively on the place of first publication of the
work. Under section 32, copyright protection may be extended to the works
or subject matter of the citizens, domiciled persons, residents or incorporated
bodies of other countries and to works or subject matter first published in such
countries. As required by the United Kingdom's multilateral and bilateral
copyright treaties, the works of authors from many parts of the world are
protected both in the United Kingdom and Hong Kong and vice versa.

i [1964] All ER 465.
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Qualification by author's status

2.25 Copyright subsists in every original literary, dramatic, musical or
artistic work where the author was a qualified person at the time the work was
made, or, if the making extended over a period, was a qualified person for a
substantial part of that period (sections 2(1) and 3(2) of the 1956 Act).
Copyright also subsists where the author was a qualified person when the
work was first published or, if the author had died before first publication, was
a qualified person immediately before his death. A "qualified person” in the
1956 Act, in the case of an individual, means a person who is a British
subject'? or British protected person or a citizen of the Republic of Ireland or
(not being a British subject or British protected person or a citizen of the
Republic of Ireland) is domiciled or resident in the United Kingdom or in
another country’® to which that provision extends. In the case of a body
corporate, a "qualified person” means a body incorporated under the laws of
any part of the United Kingdom or of another country to which that provision
extends (section 1(5)).

Possible modifications

2.26 It has been observed that the concept of qualification would
have to be tailored to suit whatever definitions as to "citizenship”, "domicile"
and "residence" in Hong Kong may develop up to and beyond 1997. We
note that while the concepts of residence and domicile could be expected to
cover most categories of person whom Hong Kong would wish to protect, a
category corresponding to citizenship might have to be defined and included.
We do not think that it falls within the scope of the present exercise to
attempt such a definition and would only remark at this stage that it
would seem sensible to ensure that whatever definition of "citizenship"
may be used should be consistent with that adopted in relation to other

aspects of domestic law.

Qualification by place of publication

2.27 In respect of literary, dramatic, musical and artistic works,
copyright may also subsist (or, if copyright in the work subsisted immediately
before its first publication, continue to subsist) if the first publication took place
in the United Kingdom or in another country to which the relevant provisions
extend (sections 2(2) and 3(3)).

Upon the commencement of the British Nationality Act 1981, 1 January 1983, British subject
becomes a much more limited category. Furthermore, the 1956 Act was amended in by
Statutory Instrument 1982 No. 1832 to substitute "British Nationality Act 1981" for the 1948 Act
in section 1(5). However, the qualification for Hong Kong Dependant Territories Citizens and
British Nationals (Overseas) is preserved by section 51 of the Act.

13 "Country" includes any territory, section 48(1) of the 1956 Act.
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Qualification of Part Il subject matter

2.28 Sections 12 and 13 of the 1956 Act deal respectively with sound
recordings and cinematograph films and are in similar terms, granting
protection to the maker of a sound recording or cinematographic film if the
maker was qualified at the time the recording was made or if first publication
takes place in the United Kingdom or in another country to which the sections
extend. A published edition is protected if the first publication takes place in
the United Kingdom or in another country to which the section extends or if
the publisher was a qualified person at the date of first publication (section 15).

2.29 Television and sound broadcasts are treated differently. The
television or sound broadcasts of the British Broadcasting Corporation ("BBC")
or the Independent Television Authority ("ITA") are protected if they are made
from the United Kingdom or from any country to which section 14 of the 1956
Act extends. The Copyright (Hong Kong) Orders 1972 to 1990 extended the
Copyright (Broadcasting Organisations) Order 1961 to Hong Kong and
substituted references to Hong Kong's lawfully authorised broadcasters for
references to the Corporation and Authority. The Schedule to the Copyright
Ordinance (Cap 39) grants copyright, on the same terms as the Corporation
and Authority enjoy in the United Kingdom, to specified local broadcasters.
Section 11 of the Ordinance empowers the Governor, by notice in the Gazette,
to amend the Schedule. Those currently included in the Schedule are Radio
Television Hong Kong ("RTHK"), Hong Kong Commercial Broadcasting
Company Ltd, Television Broadcasts Ltd ("TVB"), Asia Television Ltd (“ATV')
Metro Broadcast Corporation Ltd and Hutchvision Hong Kong Ltd.

Publication and simultaneous publication

2.30 Section 49(2) and (3) of the 1956 Act describes what acts do or
do not constitute publication. In particular, it is provided that the performance
or the issue of record of a musical, literary or dramatic work is not publication,
neither is exhibition of an artistic work nor the construction of a work of
architecture. A publication which is merely colourable, and not intended to
satisfy the reasonable requirements of the public, is to be disregarded. A
literary, dramatic or musical work, or an edition of such a work, or an artistic
work, shall be taken to have been published if, but only if, reproductions have
been issued to the public. In the case of a sound recording, "publication”
means issuing records embodying the recordings or any part thereof to the
public (section 12(9)). A cinematography film is published by selling, hiring
or offering copies of the film for sale or hire to the public (section 13(10). The
fact that a work has been published previously elsewhere does not of itself
preclude subsequent publication in Hong Kong or any other country from
being treated as the first publication if the two publications took place within
30 days of each other (section 49(2)(d)). This provision is of considerable
importance as it allows overseas copyright material to obtain protection in
Hong Kong by "simultaneous publication" (i.e. within 30 days). The
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protection in Hong Kong may then be the basis of protection in many other
jurisdictions.

Reciprocal obligations

2.31 The obligations to protect the works of the citizens, domiciled
persons and residents of other countries in Hong Kong correspond to
reciprocal obligations overseas. Power exists in section 35 of the 1956 Act
for the United Kingdom to withdraw protection if a country does not give
adequate protection to British or Hong Kong works. The system appears to
work well in practice, encouraging foreign investment in Hong Kong and
securing protection for Hong Kong's authors and copyright owners in many
important markets. Consultation revealed widespread and strong support for
Hong Kong continuing to enjoy the benefits of overseas protection afforded by
the international copyright conventions.

2.32 We note that although copyright is subject to the international
standards applied by conventions, the domestic copyright provisions vary
from country to country. We take the view that in reforming and localising
copyright law in Hong Kong it would be to Hong Kong's advantage to adopt as
far as possible the provisions of the 1988 Act in the new Hong Kong copyright
legislation. Not only will this ensure compliance with international norms, but
also enable Hong Kong to take advantage of English case law in developing
Hong Kong's jurisprudence on copyright. We therefore conclude and
recommend that so far as the provisions of the 1988 Act are applicable
to the circumstances in Hong Kong they should be adopted, subject to
such modification as may be necessary.

The 1988 Act

2.33 On qualification, the 1988 Act is broadly similar to the 1956 Act
and substantially re-enacts the existing law.

Our recommendations

2.34 Many respondents agree that the 1988 Act offers clearer
definitions of the different kinds of work and expressly restates the
requirements for fixation. It protects works representing the product of labour
and skill if fixed in such a way that they can be reproduced. We conclude
that the relevant provisions of the 1988 Act on subsistence of copyright
(especially sections 1 to 8, 58 and 175) should provide a better
alternative to the equivalent provisions under the 1956 Act and
recommend that these provisions be adopted in Hong Kong.
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Chapter 3
Ownership of copyright

Introduction

3.1 This chapter addresses the general questions of authorship and
ownership of copyright. The questions of ownership of copyright in computer
generated works, in broadcasts and cable programmes, and in works created
by government employees or at Government's commission are all dealt with in
later chapters.

The present law
Literary, dramatic, musical and artistic works

3.2 Under section 4 of the 1956 Act, the author' of a literary,
dramatic, musical or artistic work is in general the owner of the copyright in it.
However, there are three exceptions to this principle, each of which is subject,
in any particular case, to an agreement excluding its operation. The
exceptions are:

(@) copyright in a work created by an author in the course of his
employment by the proprietor of a newspaper, magazine or
periodical under a contract of service or apprenticeship, is split:
the proprietor is entitled to copyright so far as it relates to
publication in his newspaper, magazine or periodical and the
author retains copyright for all other purposes (section 4(2));

(b) in the case of all other works created in the course of the
author's employment wunder a contract of service or
apprenticeship, the employer is entitled to the copyright (section
4(4)); and

(c) where the taking of a photograph, the painting or drawing of a
portrait, or the making of an engraving is commissioned, the
commissioner is entitled to copyright provided he pays or agrees
to pay for the work (section 4(3).> Note that in relation to a
photograph the author means the person who, at the time the

This is Undefined in the 1956 Act, though it appears to be interpreted to mean the person
creating the work.
The right of Privacy of the commissioner is therefore indirectly secured.
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photograph is taken, is the owner of the material on which it is
taken (section 48(1)).

Sound recordings and cinematograph films

3.3 The maker of a sound recording is the owner of the copyright,
except in the case of a commissioned sound recording, where the owner will
be the commissioner in the absence of any contrary agreement (section
12(4)). Under the 1956 Act a sound recording is made "when the first record
embodying the recording is produced" and the "maker" is deemed to be the
person who owns that record at the time when the recording is made (section
12(8)). "Record" means "any disc, tape, perforated roll or other device in
which sounds are embodied so as to be capable (with or without the aid of
some other instrument) of being automatically reproduced therefrom" (section
48(1)).

3.4 The "maker" of a cinematography film is the owner of the
copyright (section 13(4)), in this case defined as "the person by whom the
arrangements necessary for the making of the film are undertaken" (section
13(10)). A cinematography film includes the sounds embodied in any sound
track associated with the film (section 13(9).

Published editions of works

3.5 The 1956 Act gives protection to the typographical arrangement
of published editions of literary, dramatic and musical works provided that the
arrangement is not a reproduction of the typographical arrangement of a
previous edition. The publisher is entitled to the copyright (section 15(2)).

Joint authors

3.6 Under the 1956 Act, a "work of joint authorship” means a work
produced by the collaboration of two or more joint authors in which the
contribution of each is not separate from the contribution of the other author or
authors (section 11(3)). The third schedule to the Act contains
comprehensive provisions dealing with joint authorship. The 1956 Act makes
no provision for "joint makers" of sound recordings or cinematography films.
This does not appear to preclude joint ownership but merely to suggest that
guestions concerning such ownership would be determined on the basis of
the general law, which in the majority of cases will be the law of contract.

International position
3.7 Article 1 of the Berne Convention states that "the countries to

which this Convention applies constitute a Union for the protection of the
rights of authors in their literary and artistic works". There is a similar
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provision in the UCC. The 1956 Act embodies this fundamental principle that
the author of a literary, dramatic, musical or artistic work should be the owner
of the copyright, subject to the exceptions mentioned above.

The issues
Commissioned works

3.8 It is at least arguable that the present position regarding
photographs, portraits and engravings should be extended so that for all
commissioned works the person commissioning will own the copyright. The
commissioner has ordered the work done and will pay for it. This would
appear to accord with the beliefs of most people who know nothing about
copyright law. They would assume that in commissioning a wedding
photograph the commissioner owned the photographs (as he does through
the exception in section 4(3)) and that similar principles would apply to any
commissioned work. While this view has its attractions, the contrary view
would be that the person commissioning the work can always protect his
position by express agreement and that it is preferable to leave the copyright
with the author of the work. Any change in the law giving copyright to the
commissioner of work would remove the emphasis on the author's rights.
This emphasis is in keeping with the spirit of Berne.

Employee works

3.9 Equally divergent views could be expected on the ownership of
copyright in works created by employees in the course of their employment.
Here, too, the situation is capable of resolution in the contract of employment.
Whatever the present law, or possible future changes, the question of
ownership will be resolved by the bargaining power of the parties. The
present exception that favours journalists was included in the 1956 Act
because it took account of an injustice that would otherwise exist if the
journalist's employer were to be able to use the work for a purpose not directly
connected with the employer's business. It could be argued, however, that
similar injustices could arise in relation to other categories of employment
(such as academics at universities or civil servants within government) and
the exception made in respect of journalists should apply more widely.

Deficiencies in the existing law

3.10 There is a lack of consistency in the present provisions. From
the point of view of getting what you pay for, it would be logical to favour
commissioners and employers owning the first copyright. On the other hand,
the general copyright principle that ownership follows creation would lead to
the opposite result and would give first ownership of the copyright to the
author of the work.
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Options for reform
The Whitford recommendations

3.11 In the United Kingdom Whitford made recommendations
amounting to a compromise. On the subject of commissioned works, the
committee was divided in its views. The majority recommended that, subject
to any agreement to the contrary, the copyright in all commissioned works
should belong to the author (or his employer) subject to two important
gualifications:

0] the person commissioning the work should have an exclusive
licence for purposes which could reasonably be said to have
been within the contemplation of the parties at the moment of
commissioning, and

(i) the person commissioning the work should have the power to
restrain any exploitation for other purposes against which he
could reasonably take objection.

A minority of the Whitford Committee considered that where a work is
commissioned and the only purpose of the commission is the creation of the
copyright work then, subject to any agreement to the contrary, the copyright
should vest in the commissioner, but the author should have the right to an
award from the commissioner if the commissioner exploits the work in a way
which could not reasonably have been contemplated at the time when the
work was made.

3.12 In the case of a work produced by an employee in the course of
his employment, Whitford recommended that copyright should vest in the
employer, but, if the work is exploited (by the employer or someone else with
his permission) in a way that was not within the contemplation of the employer
and employee at the time of making the work, the employee should have a
statutory right to an award from his employer which, if not agreed, should be
settled by a Tribunal. This provision, which would be subject to any
agreement to the contrary, would replace the journalist exception in section
4(2) of the 1956 Act, as well as the general employee exception in section
4(4).

3.13 These recommendations were not adopted in the 1988 Act.
They were thought to introduce considerable uncertainty and difficulties were
anticipated in determining what was within the contemplation of the parties
when the work was made by an author who was employed or commissioned.
The 1988 Act

3.14 The United Kingdom Government, after further consultation,

concluded that it was unnecessary and undesirable to amend the basic
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ownership provision contained in section 4 of the 1956 Act (described at para
3.2 above) or the specific exceptions. Besides the need for clarity, an
important consideration taken into account was the need to avoid disturbing
numerous established arrangements. Significant changes were introduced in
the 1988 Act nonetheless:

(i)

(ii)

(iif)

(iv)

(vi)

(vii)

(viii)

3.15

the photographer, painter, engraver and draftsman are brought
into line with other authors and become the first owners of
copyright in their work (section 11 (1)).

there is a now provision (section 85) which grants a right to
privacy for the commissioner of photographs or films to prevent
their public dissemination;

the journalists' exception is removed. They are brought into
line with other employees in that work created in the course of
employment is owned by the employer, subject to any
agreement to the contrary (section 11(2));

joint authorship now contemplates the joint contribution to any
type of work where the contribution of each author is not
"distinct” from that of the other author or authors (section 10(1)).
Section 11(3) of the 1956 Act used the word "separate” rather
than "distinct” in an otherwise identical provision;

authorship and ownership do not depend, under the 1988 Act,
upon the ownership of the material upon which the new work is
created. In the case of sound recordings and films the author,
and thus the owner, is the person by whom the arrangements
necessary for the making of the recording or film are undertaken
(sections 9(2)(a) and 11 (1));

the provisions concerning ownership of cable programmes are
revised (section 9(2)(c));

a new provision dealing with computer generated work is
introduced (section 9(3));

a small change is made regarding the anonymous author. The
identity of an author is unknown if it is not possible for a person
to ascertain his identity by reasonable enquiry; but if his identity
is once known it is not to be subsequently regarded as unknown
(section 9(5)).

In response to the problem of defining the author, the 1988 Act

states that "author”, in relation to a work, means the person who creates it
(section 9(1)).
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The results of consultation

3.16 The views of those who responded to our consultation paper
were divided as to the best approach to commissioned and employee works,
some favouring the 1956 Act's approach while others preferred the 1988 Act.
It was pointed out by one commentator that any copyright legislation had to
achieve a balance of interests between the copyright industry, users and
authors.

Our recommendations

3.17 We conclude that the authorship and ownership provisions
should be as clear as possible and recommend the adoption of the
relevant provisions of the 1988 Act subject to the following
modifications.

Commissioned works

3.18 Having carefully considered the options and the submissions,
we conclude that neither the 1956 Act nor the 1988 Act strike a satisfactory
balance between the interests of the commissioner and of the author. We
recommend that the Whitford majority recommendation should be
adopted that, subject to any agreement to the contrary, the copyright in
all commissioned works should belong to the author (or his employer)
subject to two important qualifications:

() the person commissioning the work should have an
exclusive licence for all purposes which could reasonably
be said to have been within the contemplation of the parties
at the time of commissioning, and

(i)  the person commissioning the work should have the power
to restrain any exploitation for other purposes against
which he could reasonably take objection.

Employee works

3.19 In the case of works produced by an employee in the course of
his employment, we note the divergent views expressed by those responding
to our consultative document. We conclude that the Whitford solution
provides a fair balance between employer and employee and we
recommend that copyright should vest in the employer, but, if the work
is exploited (by the employer or someone else with his permission) in a
way that was not within the contemplation of the employer and
employee at the time of making the work, the employee should have a
statutory right to an award from his employer which, if not agreed,
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should be settled by a Tribunal. This provision, which would be
subject to any agreement to the contrary, would replace the journalist
exception in section 4(2) of the 1956 Act, as well as the general
employee exception in section 4(4).

Dispute settlement

3.20 In recommending the Whitford solutions to commissioned
and employee works, we are aware that difficulties may arise in
determining what is within the contemplation of the parties at the
moment of commissioning or at the time when the employee work is
made. On reflection, we do not think that this will cause significant
problems. The new Copyright Tribunal (which we discuss in chapter 8)
should, we believe, be able to deal with any disagreements that may
arise.

Ownership of design right

3.21 In the case of first ownership of a design right (see Chapter
17) which is created in pursuance of a commission or in the course of
employment, we conclude that different considerations apply for two
reasons. Firstly, design right is a new property right outside the scope
of international copyright conventions, and, secondly, it seems
desirable that, in order to achieve consistency as far as possible, we
recommend the 1988 Act's provisions on design right be adopted in
their entirety. We therefore recommend the adoption of section 215 of
the 1988 Act which vests first ownership of a design right in the
commissioner if the work is a commissioned work, and in the employer
if the work is created by the employee in the course of his employment.

Right of privacy

3.22 Section 85 of the 1988 Act gives a right to privacy in respect of
photographs or films commissioned for private and domestic purposes. We
have concluded that the right of privacy under section 85 of the 1988 Act
should be modified and extended to apply to all works. In making this
recommendation, we would add a note of caution that the full
implications of such an extension are not readily apparent at this stage.
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Chapter 4
Duration of copyright

Introduction

4.1 This chapter describes the present law on duration of copyright,
the option for reform, the results of consultation and our conclusions and
recommendations.

The present law
Part | works

4.2 The 1956 Act provides for several different terms of copyright.
The usual term is the life of the author plus fifty years after the end of the year
in which he dies' and is provided for:

0] published literary, dramatic or musical works (section 2(3));
(i) published artistic works, except for photographs, (section 3(4));

(i)  unpublished artistic works, other than photographs or
engravings, (section 3(4)).

4.3 If unpublished, the term of protection for literary, dramatic or
musical works, photographs and engravings, continues indefinitely. If a
literary, dramatic or musical work which was unpublished at the author's death
is subsequently published, performed in public, offered for sale to the public in
the form of records, or broadcast, protection ceases fifty years from the end of
the calendar year in which that event took place (section 2(3)). Publication of
an engraving after the author's death gives a fifty year protection from the end
of the calendar year in which the publication took place (section 3(4)(a)). In
the case of a photograph, protection ends 50 years from the end of the
calendar year of publication (section 3(4)(b)).

Part Il works

4.4 Copyright in a sound recording continues until the end of a fifty
year period from the end of the calendar year in which the recording is first

! There are detailed provisions for the duration of copyright in anonymous and pseudonymous

works, and works of joint authorship, in the 2nd and 3rd schedule to the 1956 Act respectively.
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published (section 12(3)). Copyright in a cinematographic film subsists for a
similar period after first publication (section 13(3)). Television or sound
broadcasts enjoy copyright protection for fifty years from the end of the
calendar year in which the broadcast was first made (section 14(2)) and
cannot be extended by repeats. Copyright in a published edition continues
for 25 years from the end of the calendar year in which it was first published
(section 15(2)).

Crown copyright

4.5 Crown copyright in literary, musical or dramatic work is perpetual
if the work is unpublished but, if published, subsists for 50 years from the end
of the calendar year in which the work was published (section 39(3)). An
artistic work, other than a photograph or an engraving, is given fifty years
protection from the end of the calendar year in which it was made. A
photograph or engraving is protected for fifty years following publication
(section 39(4)). Crown copyright in sound recordings and cinematography
films subsists for the same periods applicable to a normal copyright for these
works (see section 39(5)).

Rationale for the lengthy term of protection

4.6 The reason given for the lengthy term of general copyright
protection (the author's life plus 50 years) is that it allows the author to derive
the benefit of his work throughout his life and pass it on to his spouse and
heirs. The term was agreed as the normal minimum term at the Berlin
Revision of Berne on 13 November 1908 and adopted in the United Kingdom
Copyright Act 1911 ("the 1911 Act”).

The law in practice

4.7 In practice, the present length of term for copyright protection
does not appear to give rise to any great injustice, other than possibly in the
field of industrial designs, which are at present protected as three dimensional
reproductions of design drawings. Industrial design is dealt with in chapter
17. Whether such a lengthy protection is necessary for computer programs,
which are treated as literary works, is doubtful.

4.8 The existing provisions on duration of copyright serve to
stimulate original literary, dramatic and musical works. It does not appear to
us that the public interest in the dissemination of copyright works is unduly
hindered by the present term of copyright. It is in line with that adopted by
other members of the Berne Copyright Union and is sometimes referred to as
the "international durational norm"
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4.9 Where problems may be encountered is in determining whether
or not a work is still protected. It may never have been published, or it may
be difficult to identify the author, or to determine the date of his death.

4.10 The reason for the difference in the terms of protection for Part |
and Part Il works is historical. The latter were seen as derivative works.
Furthermore, as sound recordings and cinematographic films are often
produced by corporations rather than an identifiable individual, the shorter
term of protection emerged out of a need to avoid perpetual rights. There is
certainly little rationale in the differences. No one could seriously argue that
it takes greater creative effort to produce a book than to produce a film.
Nonetheless, the distinction between the length of copyright protection for
different work has been a feature of the law of Hong Kong since the 1911 Act.

The international position
The Berne Convention

411 Article 7 of the Berne Convention establishes the minimum
period for copyright protection as the author's life plus 50 years. There are
exceptions. The Convention allows Union countries to adopt for
cinematographic works one of two minimum periods: either 50 years after the
author's death, or 50 years after the work has been made available to the
public, or, if this does not happen, 50 years after its making. The duration for
protection of photographic works is left to member countries but insofar as
they are protected as artistic works the minimum period is 25 years. The
Convention does not extend to sound recordings or to broadcasts.

The UCC

4.12 Article IV of the UCC requires a minimum period for copyright
protection of the author's life plus 25 years. Photographs and works of
applied art must receive not less than 10 years protection.

Options for reform
The Whitford recommendation

4.13 Whitford was strongly opposed to perpetual copyright in any
form®>. The Whitford Committee appear to have accepted the submission
that the period of copyright protection should be fixed irrespective of
publication and that it was wrong that material of possible interest or
importance should be protected in perpetuity.

2 Paragraphs 638 to 642.
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The 1988 Act

4.14 The 1988 Act removed the distinction between Part | and Part Il
Works. Copyright in a literary, dramatic, musical or artistic work expires at
the end of the period of 50 years from the calendar year in which the author
dies (section 12(1)).

4.15 The copyright in anonymous and pseudonymous works
continues under the 1956 Act for 50 years after the end of the year in which
they are first published. The Berne Convention specifies (Article 7(3)) a term
for such works of 50 years after they have been lawfully made available to the
public, subject to the proviso that protection will no longer apply when it is
reasonable to presume that the author has been dead for 50 years. Section
12(2) of the 1988 Act brings the law into line with this requirement. Works of
unknown authorship not made available to the public continue to have an
indefinite term of protection subject to the exception in section 57 which
provides that copyright will not be infringed if it is reasonable to assume that
the author has been dead for 50 years.

4.16 The Berne Convention requires (Article 7(2)) a term of copyright
for films of 50 years from the time they are first made available to the public
with the consent of their makers, provided this occurs within 50 years of their
making. If not, protection will cease 50 years from the making of the film.
Under the 1956 Act publication is the starting point. Section 13 of the 1988
Act adopts the Berne formula for films and sound recordings and provides:

"(1) Copyright in a sound recording or film expires -

(@) atthe end of the period of 50 years from the end of
the calendar year in which it is made, or

(b) if it is released before the end of that period, 50
years from the end of the calendar year in which it
is released.

(2) A sound recording or film is 'released' when -

@) it is first published, broadcast or included in a cable
programme service, or

(b) in the case of a film or film sound-track, the film is
first shown in public;

but in determining whether a work has been released no
account shall be taken of any unauthorised act."

4.17 In an attempt to avoid perpetual copyright, which was thought
undesirable, significant changes were made in the periods for which copyright
subsists. These changes avoid (save for published editions) reference to
publication in defining the term of copyright. This was to avoid difficulties
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caused by the technical meaning given to the word which rendered it
uncertain as to whether a work was published or unpublished.

4.18 Computer generated works, that is works generated in a
computer in circumstances such that there is no human author of the work,
attract 50 years protection from the end of the year in which the work was
made (section 12(3)) (This is dealt with in chapter 13).

4.19 Crown copyright (see Chapter 14), which had been perpetual as
long as the work was unpublished, is now to be 125 years from the making of
the work. A work published commercially before the end of the period of 75
years from the year in which it was made, enjoys copyright for another 50
years (section 163).

The issues

4.20 The principal issues which we have had to consider are whether
the length of the existing periods of copyright protection should be changed
and whether different types of work should continue to attract different periods
of protection. It was pointed out to us on consultation that the underlying
principle for protecting a work after the author's death is to protect his
descendants for two generations after his death. Reflecting today's higher
life expectancy, some jurisdictions (including France and Germany) have
adopted a period of copyright protection of 70 years rather than 50 years after
the author's death.

Our Recommendations
Duration

421 We note that the existing periods of protection have been a
feature of Hong Kong's law for many years and are in line with the minimum
international legal requirements. While increasing the duration of protection
does not cause difficulties as far as the international Conventions are
concerned (since they only lay down minimum requirements) we have
concluded that there should not be any major changes in the duration of
copyright protection which would be out of step with international practice.
We recommend that the duration of copyright protection in Hong Kong
should be compatible with the international minimum legal standards
and we believe this can be achieved by following generally the
provisions of the 1988 Act.

Unitary approach

4.22 We have concluded that there are no great differences in the
nature of literary, dramatic, musical or artistic works (formerly Part | works)
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which require different duration of protection. We have also concluded that
there should not be any extension in the periods of protection for sound
recordings, films, broadcasts, satellite broadcasts, cable programmes and
published editions (formerly Part 1l works). We recommend that the
durations of protection for each type of work as provided under the 1988
Act should be adopted.

No reference to publication

4.23 In order to avoid difficulties caused by the technical meaning
given to the word "publication” which rendered it uncertain as to whether a
work was published or unpublished, we have concluded that save for
published editions no reference to publication should be made in defining the
duration of copyright. We recommend that the changes made in the 1988
Act be followed.

No perpetual copyright

4.24 Whitford observed that copyright is not a protection for
confidences. Private letters can be made public by recipients or the
beneficiary of the copyright. We share Whitford's lack of sympathy for those
who would make a profit out of the exploitation of private correspondence and
conclude that there should not be any perpetual copyright. We recommend
the adoption of the provisions of the 1988 Act which remove indefinite
protection from unpublished literary, dramatic, and musical works, and
photographs and engravings.

Duration of crown copyright

4.25 We examine in more detail the question of Crown copyright in
chapter 14 and at this stage are concerned only with the question of its
duration. We feel that a maximum length of protection of 125 years for
unpublished works generated by employees in the service of the Crown does
not seem excessive in the context of the normal rule of the author's life plus
50 years. Furthermore, to lessen the period of protection of Crown copyright
works may contravene Berne, and may create problems regarding joint
authorship between a Crown author and a non-Crown author. We
recommend that the 1988 Act provisions on duration of Crown copyright
should be adopted without modification.
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Chapter 5

Performing rights

Introduction

5.1 This chapter examines the present law in relation to the
exclusive right of copyright owners to control public performance of their
works, subject to certain specific exceptions. This right is loosely described
as the "performing right". This chapter reviews options for reform against the
background of international obligations.

The international legal framework
Berne Convention

5.2 The protection of “literary and artistic works" within Berne
includes dramatico-musical works and musical compositions with or without
words (Article 2(1)). Apart from having the exclusive right to authorise
reproductions in whatever form (Article 9(1)), the authors of dramatic,
dramatico-musical and musical works also enjoy the exclusive right to
authorise public performance or any communication to the public of their
works (Article 11). The convention does not give protection to makers of
sound or visual recordings, which are treated as reproductions of the works
embodied in them (Article 9(3)).

The impact of Berne and the UCC

5.3 Berne and the UCC ensure rights for authors (including
composers and artists) and film makers. They give no specific protection to
performers, makers of sound recordings or broadcasting organisations.
Their rights are governed internationally by the Rome Convention.

The Rome Convention

5.4 The Rome Convention was the first international agreement that
recognised the private rights in sound recordings of the producers of the
recording. Like the copyright conventions, the Rome Convention provides
that performers, producers of phonograms and broadcasters shall enjoy
"national treatment". Certain specific rights are laid down:
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0] Performers (which means "actors, singers, musicians, dancers,
and other persons who act, sing, deliver, declaim, play in, or
otherwise perform literary or artistic works" under Article 3(a) of
the Convention) have the "possibility of preventing” (as distinct
from authorising or prohibiting) the fixation, broadcasting (and
wire dissemination) or reproduction, without their consent, of
their "live" performances of works (Article 7).

(i) Producers of phonograms enjoy the right to authorise or prohibit
"reproduction”, which is the making of a copy or copies of a
fixation (Articles 3 and 10).

(i)  Broadcasting organisations are given the right to authorise or
prohibit the re-broadcasting, fixation or reproduction of their
broadcasts, and (subject to the possibility of a reservation) the
"communication to the public" of their television broadcasts "in
places accessible to the public against payment of an entrance
fee" (Article 13).

55 The Rome Convention, which was ratified by the United
Kingdom and came into force on 18 May 1964, has not, to date, been
declared to apply to Hong Kong. Hong Kong's present law, the 1956 Act,
offers protection to the makers of sound recordings and to authorised
broadcasters. Broadcasting is examined in chapter 11 of this report.

The Phonograms Convention

5.6 The Phonograms Convention extends the protection given to
phonograms (unlike the Rome Convention) not only to the making of illicit
duplicates (ie those made without the consent of the producer), but also to
their importation and distribution, provided the making or importation is for the
purpose of distribution to the public (ie for commercial purposes) (Article 2).

5.7 The Phonograms Convention was ratified by the United
Kingdom and has been declared to apply to Hong Kong.

Performing rights in Hong Kong
Public performance

5.8 Public performance is a way in which works are disseminated to
the public in non-material form. A musical work can be performed in public,
in the absence of performers, by means of a sound recording and a dramatic
work can be presented by means of a cinematography film. Literary works
can be publicly performed when they are recited or read out in public.
Techniques of broadcasting sounds and images, together with the aid of
satellite and cable systems, make it possible for performances to be seen and
heard in every part of the world. The right of the copyright owner to control
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the public performance of his work extends to its dissemination by
broadcasting and cable diffusion.

Infringement by public performance

5.9 Public performance is one form of direct infringement and is
dealt with in several sections of the 1956 Act. Thus, in respect of literary,
dramatic and musical works it is an infringement to perform the work, or an
adaptation thereof, in public (section 2); to cause a sound recording to be
heard in public (section 12); to cause a cinematography film to be seen or
heard in public (section 13); or in the case of a television broadcast, to cause
it to be seen or heard in public, if it is seen or heard by a paying audience in
circumstances set out in the Act (section 14).

5.10 It is also an infringement for someone other than the copyright
owner to authorise any of the acts referred to in paragraph 5.9 (section 1).
Authorisation is not defined in the 1956 Act and has been the subject of a
number of reported cases'. Section 48(6) of the 1956 Act provides that,
where a work is performed, or visual images or sounds are caused to be seen
or heard, by means of apparatus provided by or with the consent of the
occupier of the premises where the apparatus is situated, the occupier shall
be taken to be the person giving the performance, or causing the images or
sounds to be seen or heard, whether he is the person operating the apparatus
or not.

5.11 The expression "in public” is not defined in the 1956 Act. Itis a
guestion of fact for the court in each case whether a performance was or was
not "in public". As a result, a considerable body of case law has been built
up over the years: in brief, the courts have interpreted the term "performance
in public" as a term in contradistinction to a performance which takes place
within a domestic or quasi-domestic circle.

The licensing arrangements in Hong Kong

5.12 Blanket licences can be obtained from the Composers and
Authors Society of Hong Kong ("CASH") and the International Federation of
the Phonographic Industry ("IFPI") through its licensing arm, Phonographic
Performance (S.E. Asia) Ltd ("PPSEAL"), in return for payment of royalties for
performing in public their controlled works. Unless a performance is clearly
excepted from being an infringement it may be necessary for a licence to be
obtained to avoid possible infringement.

The 1988 Act

5.13 The 1988 Act introduced relatively few changes to the law
regarding performing rights. The main features of the Act are:

! See, for example, CBS Songs Ltd v Amstrad Consumer Electronics plc [1988] 2 WLR 1191
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0] section 19 neatly brings together the infringing acts:
performance of literary, dramatic or musical works, and the
playing or showing in public of sound recordings, films,
broadcasts or cable programmes. The section is broadly
similar to the provisions in the 1956 Act;

(i) section 26 provides a new approach in relation to suppliers of
apparatus and occupiers of premises where infringing
performances take place. In broad terms, the supplier of the
apparatus or a copy of a sound recording or film, or the occupier
of the premises where the infringement takes place, will be liable
if he knew or had reason to believe that the apparatus or copy
was likely to be used in an infringement. In addition, where the
normal use of the apparatus involves a public performance,
playing or showing, the supplier infringes if "he did not believe
on reasonable grounds that [the apparatus] would not be so
used as to infringe copyright".

Results of consultation

5.14 There was a division of view between those who argued that the
supplier of apparatus should be liable for any resulting copyright infringement
and those who felt that the existing law provided adequate protection to
copyright owners. Those who favoured an extension of the law along the
lines adopted in the United Kingdom took the view that, where copyright is
infringed by public performance, there are at least two infringers: (1) the
person causing the copyright work to be seen or heard and (2) the person
authorising the performance. They believed that the supplier of apparatus
should be deemed to be the person authorising the performance.

5.15 The contrary view was that the present section 48(6) of the 1956
Act was adequate to protect the interests of copyright owners and that liability
should not be extended. It was further argued that it would simply not be
practical to attach liability to suppliers of equipment. The supplier is unlikely
to have any control over how that equipment is ultimately used or whether the
necessary licence has been obtained from the copyright owners to permit the
works to be heard in public. The present law places liability on the occupier
of the premises where the performance takes place as the person who has
direct control over conduct within those premises.

Our recommendations
5.16 We have considered whether anything could be gained by
defining the public element which would determine whether infringement had

taken place. In the end we rejected this option in order to maintain the
existing precedents and to allow the law to be developed by the courts.
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Adoption of section 26 of the 1988 Act

5.17 We note that section 26 of the 1988 Act imposes liability for
infringement by public performance not only on the occupier of the premises
where the infringement takes place but also on the supplier of the apparatus
or the copy of the film or sound recording. The possibility that the adoption
of provisions such as these in Hong Kong might lead to liability for
infringement falling on innocent parties initially caused us some concern.
However, we are satisfied on reflection that the necessity for real or
constructive knowledge of the infringement is a sufficient safeguard.
We accordingly recommend that the whole section 26 should be
adopted without modification. We would add that we believe that it is
desirable that widespread publicity should be given to these provisions if they
are adopted, explaining to the public the dangers inherent in supplying
apparatus.
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Chapter 6
Copyright exceptions

Introduction

6.1 This chapter is concerned with the various copyright exceptions
which allow copyright material to be used in certain circumstances without the
necessity of obtaining the express permission of the copyright owner. The
chapter examines the concept of "fair dealing" and the copyright exceptions
which apply to copying or public performance for educational purposes,
copying by librarians and copying for public administration purposes.

(A) Fair dealing and reprography

6.2 The most significant exception to copyright is the concept of fair
dealing. This exception operates in the face of developments in reprography,
a term used to describe all mechanical or electronic means of reproducing
printed matter, including photocopying.

6.3 This subject is controversial because it is concerned with the
use to which modern copying devices can be put by industrialists,
professionals, educationalists, students and members of the public.
Photocopiers are used in almost every office and may soon be a common
feature in the home. Quite apart from the commercial piracy of books, a
problem largely contained by the work of the Customs and Excise Department,
publishers and authors complain that they suffer grave loss through
uncontrolled and unlawful copying. If permitted to continue, they claim, it
may make some forms of publishing uneconomic. We acknowledge the
problem but note also the necessity for access to swift and efficient copying.
A fair balance has to be struck, taking into account existing international
obligations under the copyright conventions.

International conventions
The Berne Convention

6.4 Article 9(1) of Berne provides that authors of literary and artistic
works shall have the exclusive right to authorise the reproduction of their
protected works in any manner or form. Article 9(2) however allows
countries to permit reproduction of works in certain special cases, provided
that the reproduction does not conflict with normal exploitation of the work and
does not unreasonably prejudice the legitimate interests of the author.
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6.5

The official report of the Stockholm Conference (1967) provides

an explanation of what is meant by the exception in Article 9(2):

6.6

"If it is considered that reproduction conflicts with the normal
exploitation of a work, reproduction is not permitted at all. If it
is considered that reproduction does not conflict with the normal
exploitation of the work, the next step would be to consider
whether it [unreasonably prejudices] the legitimate interests of
the author. Only if such is not the case would it be possible, in
certain special cases, to introduce a compulsory licence, or to
provide for use without payment. A practical example might be
photocopying for various purposes.

If it consists of producing a very large number of copies it may
not be permitted, as it conflicts with the normal exploitation of
the work. If it implies a rather large number of copies for use in
industrial undertakings, it may not unreasonably prejudice the
legitimate interests of the author provided that, according to
national legislation, an equitable remuneration is paid. |If a
small number of copies is made photocopying may be permitted
without payment particularly for individual or scientific use."

Instances of uses covered by Article 9(2), subject to conditions,

may be interpreted to include judicial and administrative use, private use,
individual copying for research and scientific purposes, and possibly the
making of insubstantial copies of works for internal use in industrial and
commercial enterprises.

6.7

Quotation and copying from works, provided they are compatible
with fair practice, are dealt with specifically in Articles 10(1) and (2) which

provide as follows:

"10 (1) It shall be permissible to make quotations from a
work which has already been lawfully made available to the
public, provided that their making is compatible with fair practice,
and their extent does not exceed that justified by the purpose,
including quotations from newspaper articles and periodicals in
the form of press summaries.

(2) It shall be a matter for legislation in the countries of the
Union, and for special agreements existing or to be concluded
between them, to permit the utilisation, to the extent justified by
the purpose, of literary or artistic works by way of illustration in
publications, broadcasts or sound or visual recordings for
teaching, provided such utilisation is compatible with fair
practice.”
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6.8 The UCC provides in Article IV bis 1 that the protection of the
author's economic interests should include the exclusive right to authorise
reproduction by any means. Paragraph 2 of that Article, however, allows
states to make exceptions which do not conflict with the "spirit and provisions"
of the Convention and offer "a reasonable degree of effective protection”.

Rome Convention

6.9 The Rome Convention governing the fixation of performances,
sound recordings and broadcasts permits exceptions for private use, short
excerpts for reporting of events, use in teaching and scientific research.
Compulsory licences are provided for to the extent to which they are
compatible with the Rome Convention, (Article 15). Broadcasters are not
given the right to control the wire diffusion of their programmes.

Hong Kong's present law

6.10 Section 6 of the 1956 Act lists the general exceptions from
protection of literary, dramatic or musical works. Fair dealing does not
constitute an infringement of copyright in the work if:

0] it is for the purposes of research or private study (section 6(1));

(i) it is for the purposes of criticism or review, whether of that work
or of another work, and is accompanied by a sufficient
acknowledgement' (section 6(2));

(i) itis for the purpose of reporting current events
(@) in a newspaper, magazine or similar periodical, or

(b) by means of broadcasting or cinematography film,
provided in case (a) it is accompanied by a sufficient
acknowledgement (section 6(3)).

6.11 Section 6 also contains exceptions permitting public recitation of
a "reasonable extract" of a published literary or dramatic work, if accompanied
by a sufficient acknowledgement (section 6(5)). The same section includes
an exception permitting the inclusion of a short passage from a published
literary or dramatic work in a collection intended for use in schools provided
certain requirements are met. Those include requirements that the work was
not published for the use of schools, that the collection consists mainly of non

! "Sufficient acknowledgement" in the Act means an acknowledgement identifying the work by its

title or other description, and unless the author agrees otherwise, also identifying the author
(section 6(10)).
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copyright material, and that there is sufficient acknowledgement!' (section

6(6)).

6.12 Section 7 of the 1956 Act and the regulations made thereunder
contain detailed provisions for the supply of copies by librarians in prescribed
non-profit-making libraries?>. The provisions in subsections (1) to (3) are
limited to the needs of bona fide researchers who require the copies for
research or private study (i.e. they correspond to the exceptions in section
6(1)). To summarise section 7, as it applies to the making of copies of
printed works, it permits:

0] the supply of one copy of an article in a periodical to a bona fide
researcher on payment of the cost of the copy (section 7(1));

(i) the supply of a copy of part of a published literary, dramatic or
musical work, limited in the regulations to a reasonable
proportion of the work®. This exception does not apply if the
librarian knows, or could by reasonable inquiry ascertain, the
name and address of the person entitled to authorise the making
of the copy (section 7(3));

(i)  alibrarian in a prescribed library to supply another librarian of a
prescribed library with a copy of, or part of, a published literary,
dramatic or musical work. The regulations permit such supply,
on payment, where the library seeking supply has lost a copy
already supplied, or where the copy already supplied has been
destroyed or damaged. This section may not be relied upon
where the librarian knows or could reasonably ascertain the
identity of the person entitled to authorise the making of the
copy (section 7(5));

(iv)  unpublished literary, musical or dramatic work kept by a library,
museum or other institution where it is open to public inspection
to be copied for the purposes of research or private study, or
with a view to publication, if the author has been dead for fifty
years, and more than one hundred years have elapsed since the
work was made (section7(6)).

6.13 There are general exceptions dealing with artistic works in
section 9 of the 1956 Act permitting, inter alia, fair dealing for research or
private study (section 9(1)) or for the purpose of criticism or review, provided it
is accompanied by sufficient acknowledgement (section 9(2)). The
exceptions in section 9 are relatively uncontroversial and deal, for example,

! "Sufficient acknowledge" in the Act means an acknowledgment identifying the work by its title or

other description, and unless the author agrees otherwise, also identifying the author (section
6(10).

See section 7(1) of the 1956 Act and the Copyright (Libraries) Regulations.

See section 7(4) and the limits on a reasonable portion in Reg 6(2) of the Copyright (Libraries)
Regulations.
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with an exception to allow the incidental inclusion of an artistic work in a film
or broadcast (section 9(5)).

6.14 Section 41 details limited exceptions for the use of copyright
material for the purposes of education, though this is limited to schools within
the meaning of the Education Ordinance (Cap 279)*:

0] copyright in literary, dramatic, musical or artistic works is not
infringed if they are reproduced by a teacher or pupil in the
course of instruction, otherwise than by use of a duplicating
process, or where they are reproduced as part of questions or
answers in an examination (section 41(1));

(i) performance of a literary, dramatic or musical work in class, or
otherwise in the presence of an audience limited to teachers and
pupils, or others directly connected with the activities of a school,
is not a public performance (and hence does not infringe) if it is
performed in the course of the activities of activities of the
school by teachers or pupils (section 41(3));

(i)  section 41(3) applies to the playing of sound recordings,
cinematography films and television broadcasts in the same
manner as it applies to the performance of literary, dramatic,
musical or artistic works (section 41(5)).

6.15 In the 1956 Act there is no "fair dealing" in derivative works (i.e.
sound recordings, cinematography films or broadcasts) though they are
subject to various exceptions that permit public performance rather than
copying. Furthermore, the copyright in the typographic arrangement of the
published edition is only subject to the library exceptions in the Copyright
(Library) Regulations (section 15).

The operation of the law

6.16 The principle of fair dealing allows conduct which would
otherwise be an infringement. To constitute an infringement, there must be a
"substantial” taking of part of the work. It is not possible to say with precision
what a "substantial” taking amounts to, substantial being determined by
quality rather than quantity.

6.17 There is no hard-and-fast rule as to the quantity of a work that
can be copied under the fair dealing exceptions. Some guidance was
provided by the Society of Authors and Publishers in the United Kingdom in
1965. They agreed that they would not normally regard it as "unfair” if, for

Section 41(7) of the 1956 Act. In section 3 of Cap 279 "school' means "an institution,
organisation or establishment which provides for 20 or more persons during any one day,
whether or not at the same time, any nursery, kindergarten, primary, secondary or post
secondary education or any other educational course by any means, including correspondence
delivered by hand or through the postal services”
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the purposes of research or private study, a single copy was made of a
copyright work not exceeding 4,000 words or a series of extracts, each not
exceeding 3,000 words, was taken to a total of 8,000 words, provided in no
case the total amount copied exceeds 10 per cent of the whole work. Poems,
essays and other short literary works are to be regarded as whole works in
themselves® This statement has apparently been misunderstood as setting
limits and having the effect of law, both in the United Kingdom and in Hong
Kong, rather than indicating the level below which authors and publishers
would rather not be troubled with requests for permission to copy. This
concession was in any event withdrawn in March 1984°. Publishers in the
United Kingdom, having regard to the damaging effects of photocopying,
advocate blanket licences which are available through the Copyright Licensing
Agency Limited ("CLA").

6.18 In practice the exceptions in the 1956 Act are very limited. As
fair dealing in the published edition is limited to library exceptions, most
copying would fall outside the fair dealing exception even if done for the
purpose of non-commercial research or private study. Section 7(3), which
allows the copying of a part of a book by a librarian, does not apply when
reasonable enquiries by the librarian could ascertain the person entitled to
authorise the making of a copy. Since this will usually be the person named
in the copyright notice in the book, the exception in section 7(3) is of little
practical use’.

6.19 Section 41(1)(a) permits copying by a teacher in the course of
instruction other than by a duplicating process. Without this exception
teachers might infringe copyright when writing on a blackboard! It is obvious
that the exceptions permitted to schools are narrow. Photocopying in
schools is often outside the law and so is the practice of recording television
programmes of educational value for subsequent viewing by pupils.

6.20 Although it is unlawful for schools to make recordings of
television or sound broadcasts for use in education, in practice they may be
given permission by broadcasting companies subject to certain conditions,
such as that copies are erased within a specified period. There is a problem
where the programme is originated by a third party or a programme contains
copyright material not in the ownership of the broadcaster. Authorisation is
required and this is not easily obtained where the third party is overseas.
The introduction of cable television and satellite television would increase the
amount of material available which would be of interest to educationalists. It
is desirable that the law be clarified and that it be made simpler for teachers to
make private recordings of wireless and cable broadcast programmes.

See Copyright (Libraries) Regulations, R6(2).

See 'Photocopying and the law", published in 1970, which reproduced the announcement made
in 1965 jointly by the Society of Authors and the Publishers Association about the amount of
photocopying which authors and publishers would not normally regard as unfair. This
announcement did not apply to the copying of entire articles in periodicals, to which the special
exceptions in section 7 apply.

See also section 7(5) and Copyright (Libraries) Regulations, regulation 8.
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6.21 In Hong Kong, educational television ("ETV") is produced jointly
by the Education Department and Radio Television Hong Kong ("RTHK").
ETV provides a loan service for the video tapes and schools are allowed to
retain copies for repeat viewing.

6.22 Educational video cassettes are becoming increasingly available
in Hong Kong (e.g. through BBC Enterprises, which market BBC video tapes).
Such recordings cater for both general and specific syllabi. Copyright
owners generally seek to prevent illegitimate copies being made, or works
being used other than for the purpose for which they are intended. Distance
learning institutions or educational establishments using commercially
purchased material will be bound by the terms of a licence.

The 1988 Act
Fair dealing in the published edition

6.23 The 1988 Act makes it clear in section 29 that fair dealing in
literary, dramatic musical or artistic works for research or private study does
not infringe copyright in the work, nor does it infringe copyright in the
typographical arrangement. The same section appears to permit copying to
be done by a person representing the researcher or student only if that third
party has no reason to believe that it will result in copies of substantially the
same material being provided to more than one person at substantially the
same time, and for substantially the same purpose.

Fair dealing in other derivative works

6.24 Section 30 of the 1988 Act, which, inter alia, removes the
photograph from the exception for reporting current events, reads as follows:

“(1) Fair dealing with a work for the purpose of criticism or
review, of that or another work or of a performance of a work,
does not infringe any copyright in the work provided that it is
accompanied by a sufficient acknowledgement.

(2) Fair dealing with a work (other than a photograph) for the
purpose of reporting current events does not infringe any
copyright in the work provided that (subject to subsection (3)) it
is accompanied by a sufficient acknowledgement.

3) No acknowledgement is required in connection with the
reporting of current events by means of a sound recording, film,
broadcast or cable programme. "

Incidental inclusion of artistic works

6.25 Section 31 deals with the incidental inclusion of copyright
material in other works. This appears to be an improvement on the existing
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limited provision governing the incidental inclusion of artistic work in films or
television broadcasts. Section 31 reads as follows:

“(1) Copyright in a work is not infringed by its incidental
inclusion in an artistic work, sound recording, film, broadcast or
cable programme.

(2) Nor is the copyright infringed by the issue to the public of
copies, or the playing, showing, broadcasting or inclusion in a
cable programme service, of anything whose making was, by
virtue of subsection (1), not an infringement of the copyright.

(3) A musical work, words spoken or sung with music, or so
much of a sound recording, broadcast or cable programme as
includes a musical work or such words, shall not be regarded as
incidentally included in another work if it is deliberately included.”

Results of consultation

6.26 A number of key issues were raised by those who commented
on our consultative document. Firstly, there was debate as to whether or not
there should be a statutory definition of fair dealing. Opinion was divided on
this question.

6.27 Secondly, there was divergence of views as to the permissible
extent of fair dealing. Users favoured generous exceptions while publishers
and authors argued that the fair dealing exception was to their economic
detriment. Related to this was the question of whether a distinction should
be drawn between commercial and non-commercial research. Some argued
that such a distinction was unworkable as it would be difficult to distinguish
satisfactorily between one category and the other. Others argued that the
research exception was never intended to benefit commercial concerns who
should be required to pay the full costs of the research they carry out.

6.28 Thirdly, there was much comment on the possibility of extending
the fair dealing exception to the published edition. Many of those who
commented pointed out that the existing law effectively precluded any kind of
photocopying and argued that the law should be relaxed to remove this
anomaly. Photocopying of reasonable quantities of material was an essential
part of the educational process in the tertiary institutions. Publishers,
however, preferred to retain the fair dealing exception in its present form but
to impose a small royalty for every photocopy made. There were some who
favoured extending the present fair dealing exception to all copyright works,
either for research or private study or for the purposes of criticism, review or
news reporting.

Our recommendations on fair dealing
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6.29 The sub-committee was divided in its views on some aspects of
this matter. They were unanimous in agreeing, however, that the 1988 Act
represents a considerable improvement on the present law in Hong Kong and
favoured the adoption of many of the changes introduced by that Act. We
agree with that conclusion. We shall now consider a number of specific
issues which were raised during the consultation process.

(@) Definition

6.30 We agree with the approach adopted by the 1988 Act in not
specifically defining or limiting fair dealing by definition and conclude that no
formula could be sufficiently comprehensive to deal with all circumstances for
which it would be needed. Furthermore, by leaving matters as they are,
existing precedent will be preserved. Accordingly, we recommend that
there should not be a statutory definition of fair dealing.

(b) Private and commercial research

6.31 The 1986 White Paper proposed to remove commercial
research from the exception for fair dealing. Ultimately that proposal did not
pass into the law: it is not difficult to see why. Research with a commercial
motive or consequence is not easily distinguished from non-commercial
research. It would be difficult to define commerce. We do not favour the
adoption of complex distinctions and do not therefore recommended
that a distinction be drawn between commercial and non-commercial
research for purposes of the fair dealing exception.

(c) The published edition

6.32 Opinion was divided in the sub-committee as to whether or not
fair dealing should be extended to the published edition. The majority of the
sub-committee believed that the present law is unrealistic in attempting to
restrict those who wish to take advantage of the fair dealing exception to
copying extracts from a copyright work by hand in order to avoid infringing the
copyright in the published edition. The majority took the view that fair dealing
should extend to the published edition and that a reprographic licensing
scheme should apply to copying which goes beyond what could be said to be
fair dealing. To continue the present restrictions and to allow copyright
owners to make a charge for even the most insignificant copying would in
effect negate the existing application of the fair dealing exception to the
contents of the work copied. The minority of the sub-committee maintained
that fair dealing should not be extended to the published edition. They
argued that photocopying even a single page of a work should infringe the
copyright in the published edition, though not the underlying work. The
minority thought that only by so doing could the publishers exploit their rights
since it is difficult to know whether the user has exceeded the limit of fair
dealing and has committed a copyright infringement. We are unanimous in
agreeing with the view of the majority of the sub-committee on this issue.
The present legal position is, in our view, unrealistic. As matters stand, while
a person is at liberty to copy in manuscript an extract from a printed work
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under the fair dealing exception, he cannot copy the same extract by
photocopying lest he infringe the copyright in the publisher's edition. We do
not believe that this is a desirable consequence. It is in any case an area of
the law that is widely flouted and virtually impossible to enforce. We believe
that the law should allow copying of a reasonable proportion of a printed work.
Such an amendment will reduce the danger of an unenforceable law bringing
the legal process into disrepute and will recognise an everyday reality. We
therefore recommend that the fair dealing exception should be extended
to the published edition.

(d) Research and private study

6.33 We further recommend that the fair dealing exception for
the purpose of research or private study should be extended to all
copyright work. We do not see why the old Part Il derivative works
should be excluded, since fair dealing does not permit multiple copying.

(e) Criticism, review or news reporting

6.34 Similarly we also recommend the removal of the limits on
fair dealing for the purposes of criticism, review or news reporting, so
that the exception applies to all copyright works.

() Direct records of spoken words

6.35 Section 3 of the 1988 Act makes it clear that the speaker's
literary copyright comes into existence when the speech is recorded, in writing
or otherwise, whether or not the work is recorded with the permission of the
author. This poses a serious problem to journalists who conduct interviews.
The speaker may wish to restrain an unfortunate or embarrassing remark.
Section 58 of the 1988 Act attempts to remove this difficulty by creating an
exception to the effect that there is no infringement where a direct record of
spoken words is used for the purposes of reporting current events or
broadcasting. This exception is subject to conditions, the most important of
which is that neither the making of the recording nor its subsequent use are
forbidden by the speaker in advance.

6.36 We think that great care must be taken to ensure in any
reforming legislation that freedom of speech and freedom of the press are
fully maintained by clear exceptions. We take the view that section 58

strikes a fair balance and recommend that the section be adopted in
Hong Kong.

(B) Educational exceptions
The 1988 Act

6.37 Section 32, which excepts things done for the purposes of
instruction or examination, maintains the prohibition on copying by
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reprographic means. It extends the exception to the making of copies of
sound recordings, films, broadcasts or cable programmes for the purpose of
instruction in the making of films or sound-tracks (the "film school" exception).
Copies used for any other purpose become infringing copies. Section 32
also extends the material upon which examination may be based to include all
copyright material.

6.38 Section 33 permits the inclusion of short excerpts of copyright
material in anthologies for educational use. It is simply a restatement in a
different form of section 6(6) of the 1956 Act, though it has been extended to
include anthologies for use in any educational establishment and is no longer
limited to use in schools.

6.39 Section 34 deals with the performance of literary, dramatic or
musical works at an educational establishment. It reads:

“(1) The performance of a literary, dramatic or musical work
before an audience consisting of teachers and pupils at an
educational establishment and other persons directly connected
with the activities of the establishment

@) by a teacher or pupil in the course of the activities
of the establishment, or

(b) at the establishment by any person for the
purposes of instruction,

is not a public performance for the purposes of infringement of
copyright.

(2) The playing or showing of a sound recording, film,
broadcast or cable programme before such an audience at an
educational establishment for the purposes of instruction is not a
playing or showing of the work in public for the purposes of
infringement of copyright.

(3) A person is not for this purpose directly connected with
the activities of the educational establishment simply because
he is the parent of a pupil at the establishment.”

6.40 Section 35 of the 1988 Act is an entirely new provision. It reads
as follows:

“(1) Arecording of a broadcast or cable programme, or a copy
of such a recording, may be made by or on behalf of an
educational establishment for the educational purposes of that
establishment without thereby infringing the copyright in the
broadcast or cable programme, or in any work included in it.
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(2)  This section does not apply if or to the extent, that there
is licensing scheme certified for the purposes of this section
under section 143 providing for the grant of licences.

(3) Where a copy which would otherwise be an infringing
copy is made in accordance with this section but is subsequently
dealt with, it shall be treated as an infringing copy for the
purposes of that dealing, and if that dealing infringes copyright
for all subsequent purposes.

For this purpose ‘dealt with' means sold or let for hire or offered
or exposed for sale or hire."

6.41 In the United Kingdom prior to the 1988 Act there were certain
designated educational programmes which schools and colleges were
permitted to record, subject to certain conditions. Licensing schemes had
also been set up to allow Open University and Channel 4 programmes to be
recorded. This nonetheless left a large number of programmes of potential
educational value which teachers were precluded from recording for
classroom use. It was difficult to obtain the necessary authorisation from the
copyright owners involved. Section 35 was designed to overcome that
problem, while allowing copyright owners to take steps to commercialise the
use of their work. Copyright licensing is explained in Chapter 8, but the
certification under section 143 referred to in section 35(2) is a process
whereby a scheme put up by copyright owners to the Secretary of State is
certified provided it enables the works to which it relates to be identified and
sets out clearly the charges payable.

6.42 Section 36 is also new. It is important to note that section 36 is
an educational exception that permits multiple copying by reprographic means,
albeit of small portions of copyright works. Section 36 reads as follows:

“(1) Reprographic copies of passages from published literary,
dramatic or musical works may, to the extent permitted by this
section, be made by or on behalf of an educational
establishment for the purposes of instruction without infringing
any copyright in the work, or in the typographical arrangement.

(2)  Not more than one per cent of any work may be copied
by or on behalf of an establishment by virtue of this section in
any quarter, that is, in any period 1% January to 31%' March, 1%
April to 30" June, 1% July to 30" September or 1% October to
31° December.

3) Copying is not authorised by this section if, or to the
extent that, licences are available authorising the copying in
guestion and the person making the copies knew or ought to
have been aware of that fact "
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Results of consultation

6.43 Few authors wanted to stop their work being used in education.
Both publishers and authors are concerned, however, to limit abuses,
particularly by multiple copying. They did not think it desirable to modify the
existing section 41(1)(a) of the 1956 Act which permits copying by a teacher
in the course of instruction other than by a duplicating process.

6.44 Educationalists suggested that section 41(1)(a) should be
modified so that:

(1) the number of copies duplicated should not exceed the number
of pupils in the class for one-off instructional purposes;

(2) the use of overhead projector transparencies of any printed
material should be accepted as an extension of the traditional
blackboard,;

3) multiple copying by a duplicating process for educational use
during the course of instruction should be allowed at 5% of the
work per occasion plus special allowance in respect of small
works;

(4) the making of multiple copies for the setting of examination
guestions should be permitted; and

(5) the making of two copies of audio and video materials should be
permitted for use inside educational establishments.

6.45 While many favoured the adoption of the provisions of the 1988
Act, there were a number of suggestions made for amendment to the United
Kingdom provisions. One comment was that the exception in section 34 of
the 1988 Act for performances by educational establishments was not wide
enough to cover school plays performed in the presence of parents (see
section 34(3)).

6.46 A criticism voiced of section 35 of the 1988 Act was that there
was no requirement that acknowledgements need be recorded. Allowing a
copy of the recording to be made would effectively allow acknowledgements
to be edited out with commercials. It was also suggested that the words
"may be made by or on behalf of an educational establishment" in section
35(1) would permit the setting up of professional copying agents who would
offer the services of recording and copying broadcast and cable programmes
for educational establishments for a service charge. As the copies are
neither sold nor let for hire the restriction in section 35(3) would not apply.

6.47 There was some debate among those who commented on the

limitation on copying imposed by section 36(2) of the 1988 Act, with some
favouring an increase from 1 % to 5 %.
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Our recommendations on educational exceptions

6.48 We think that the 1988 Act's provisions relating to educational
exceptions are an improvement on those under the 1956 Act and we agree in
general with the balance achieved between the interests of the copyright
owners and those of the users. We therefore recommend the adoption of
the educational exceptions in sections 32 to 36 of the 1988 Act, subject
to the following modifications and remarks.

(@) Definition of "educational establishment"

6.49 We have noted the suggested option that profit-making
educational establishments should be excluded from the definition of
"educational establishments” so that they cannot benefit from the permitted
acts for educational purposes under these sections. We think that this is a
sensible approach. We therefore recommend that "educational
establishments” should be defined and only those educational
establishments run as non-profit-making bodies should be included in
the statutory definition.

(b) Performance at an educational establishment

6.50 Under section 34(3) of the 1988 Act, the performance of a
literary, dramatic or musical work before an audience consisting of parents of
pupils at an educational establishment is a public performance and infringes
copyright. We feel that the exception under section 34(3) is too narrow and
harsh since parents of pupils are excluded. We recommend that section
34(3) should be extended to include parents or guardians of a pupil as
persons directly connected with the activities of the educational
establishment.

(c) Acknowledgement

6.51 It has been suggested that if recording of material is to be
allowed by educational establishments then proper acknowledgement should
be given to those responsible for producing the work. We recommend,
therefore, that there should be a requirement that any
acknowledgements of authorship or other creative input contained in
the work recorded is incorporated in the recording made by the
educational establishment.

6.52 We are sympathetic to the worries of the industry that
professional copy agents may develop as a result of the introduction of the
section. We therefore recommend that a proviso should be added to
section 35(1) to the effect that recording should not be done on behalf of
the educational establishment by any person for gain. This would be
intended to prevent any possibility of abuse.
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(d) Limit on reprography

6.53 We have discussed at great length whether the quantitative limit
of 1% under section 36 should be increased. We were concerned as to the
possible effect this might have on the commercial viability of educational
publications. We think that it is preferable not to depart from the United
Kingdom model but appreciate that the figure may have to be reviewed
in future to suit the local circumstances.

(C) Library copying
The 1988 Act

6.54 Sections 37 to 44 of the 1988 Act, which relate to libraries and
archives represent a development of Hong Kong's existing laws.

6.55 Broadly speaking, the new library provisions correspond closely
to those of the 1956 Act, envisaging the use of detailed regulations for
prescribed libraries (see section 37(1) of the 1988 Act). The regulations
envisaged place the librarian in a much clearer position regarding requests
made to him to supply copies. He may rely on the signed declaration of the
person making the request, unless he is aware that it is false in a material
particular (section 37(2)(a)). The regulations may also prescribe that he shall
not make or supply a copy without such a declaration (section 37(2)(b)).

6.56 The two most important exceptions that permit the copying of
articles from periodicals and parts of books by librarians for private research
or study are retained in sections 38 and 39 respectively. The most
significant change is in section 39 which allows the copying "from a published
edition... of part of a literary, dramatic or musical work". It is available even
though the librarian may be aware of the identity of the person authorised to
make the copy. The extent of the copying, which is permitted under section
39 is not defined but it may well be that the standards applied to the fair
dealing exception under section 29 would be adopted.

6.57 Section 40 empowers the making of regulations to restrict
production of multiple copies; to ensure that librarians are not faced with
multiple applications for the same material; and to prevent related applications
designed to allow the applicant to exceed the exceptions in section 38 and 39.

6.58 Section 41 of the 1988 Act, which permits copying by librarians
to supply copies to other libraries, is effectively a restatement of the previous
section 7(5).

6.59 Section 42 is new. It applies to prescribed libraries and archives.
The librarian or archivist may copy a literary, dramatic or musical work in the
permanent collection of the library or archives to preserve or replace an
existing copy or replace a damaged or destroyed copy. The section
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envisages prescribed conditions in regulations which permit such copying
where it is not reasonably practical to purchase a copy of the item in question.

6.60 Section 43 replaces the existing section 7(6) of the 1956 Act
relating to the publication of unpublished material. It gives much wider
access to the material since it no longer imposes a time requirement, but is
more restrictive in the use for which the copy may be made. Section 43
reads as follows:

"(1) The librarian or archivist of a prescribed library archivist
may, if the prescribed conditions are complied with, make and
supply a copy of the whole or part of a literary, dramatic or
musical work from a document in the library or archives without
infringing any copyright in the work or any illustrations
accompanying it,

(2) This section does not apply if -

(@) the work had been published before the document
was deposited in the library or archives, or

(b)  the copyright owner has prohibited copying of the
work,

and at the time the copy is made the librarian or archivist making it is,
or ought to be, aware of that fact.

(3)  The prescribed conditions shall include the following -

(@) that copies are supplied only to persons satisfying
the librarian or archivist that they require them for
purposes of research or private study and will not
use them for any other purpose;

(b)  that no person is furnished with more than one
copy of the same material; and

(c) that persons to whom copies are supplied are
required to pay for them a sum not less than the
cost (including a contribution to the general
expenses of the library or archive) attributable to
their production. "

Results of consultation

6.61 There was considerable criticism of the existing law in Hong
Kong, particularly from librarians.  Although there is freedom to copy
unpublished material under the "fair dealing” exception in section 6, librarians
do not have this freedom under section 7 and this can lead to difficulties,
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particularly in the case of archives. Almost all those librarians consulted
considered that librarians and other persons designated as maintaining
archives should be permitted to make (for research or private study purposes)
copies of works deposited with them, provided that the work was unpublished
at the time of deposit and the copyright owner has not expressly prohibited
reproduction.

6.62 It was suggested that one of the prescribed conditions under
section 38(2)(b) which puts the onus on librarians to ensure that copies are
not supplied to different patrons for the same purpose places librarians in a
difficult position.

6.63 There was some suggestion that the "reasonable proportion of
any work" that may be copied under section 39(2)(b) should be replaced by a
fixed percentage so that the librarians can supply copies with more confidence.
There was also a proposal made that librarians should be able to copy single
periodical articles for library users and for other libraries' patrons under inter-
library loan arrangements with a minimum of formality. Provision for such
copying on the lines of the 1988 Act was thought to be desirable.

Our recommendations on library copy

6.64 A substantial majority of the sub-committee were in favour of
adopting the library exceptions contained in the 1988 Act. The minority
maintained that reprographic licensing was the most appropriate solution to
the problems faced by the librarian. We agree with the opinion of the
majority of the sub-committee on this. We note the librarians' concern that
under section 38 librarians will have to ensure that no person will be furnished
with more than one copy of the same article. We feel, however, that nobody
will be in a better position than the librarians to ensure that the section is not
abused. We therefore recommend the adoption in Hong Kong of
provisions similar to those in sections 37 to 43 of the 1988 Act. We
believe that these provisions best serve the public interest.

(D) Copying of articles of cultural or historical importance
prior to export

6.65 Section 44 of the 1988 Act relates to the copying of articles of
cultural or historical importance prior to export. It provides:

“If an article of cultural or historical importance or interest cannot
lawfully be exported from the United Kingdom unless a copy of it
is made and deposited in an appropriate library or archives, it is
not an infringement of copyright to make that copy.”

Section 44 reflects restrictions which exist on the export of articles of cultural

or historical importance from the United Kingdom. There are no similar
restrictions in Hong Kong.

55



6.66 Those consulted generally believed that a new exception should
be provided to permit a copy of an article of historical importance or interest to
be made and deposited in an appropriate library or archives if the article is
likely to be lost through sale or export. We therefore recommend the
adoption of section 44, with modification to take account of the fact that
Hong Kong has no restrictions on exports similar to those in the United
Kingdom.

(E) — Public performance

Exceptions for institutions

6.67 Section 12(7) of the 1956 Act provides that a public performance
of a sound recording is not an infringement of the copyright in the recording
(as distinct from the copyright in the work recorded) where a record is played:

“(a) at any premises where persons reside or sleep, as part of
the amenities provided exclusively or mainly for residents
or inmates therein, or

(b) as part of the activities of, or for the benefit of, a club,
society or other organisation which is not established or
conducted for profit and whose main objects are
charitable or are otherwise concerned with the
advancement of religion, education or social welfare.”

Under a proviso to this subsection the exception does not apply in case (a)
above if a special charge is made for admission to the part of the premises
where the recording is to be heard or, in case (b) above, if a charge is made
for admission to the place where the recording is to be heard, and any of the
proceeds of the charge are applied other than for the purposes of the
organisation.

6.68 The 1988 Act removes the exception benefiting hotels, etc, in
section 12(7)(a) of the 1956 Act, while the exception in section 12(7)(b) is
retained in section 67 of the 1988 Act in a slightly different form.

Exceptions in connection with broadcasts

6.69 In the case of a television broadcast, it is a restricted act to
cause the broadcast to be seen or heard in public, if it is seen or heard by a
paying audience (section 14(4)(c)). There are detailed provisions governing
what is and what is not to be regarded as a paying audience. In so far as the
sound and television broadcasts of authorised broadcasters consist of sound
recordings or cinematography films, exceptions in section 40(1) and (2)
prevent the showing or playing of such broadcasts to the public from being an
infringement of any copyright in the sound recordings or films.

56



6.70 These exceptions do not extend to the underlying material in the
sound recording or broadcast. To avoid liability for copyright infringement of
the underlying work by public performance, it may be necessary to seek
permission in. the form of a licence from the copyright owner or his
representative.

6.71 The exception for television broadcasts for non paying
audiences has been extended under section 72 of the 1988 Act to sound
broadcasts and cable programmes. The same section excepts from
infringement of copyright the showing or playing in public of any sound
recording or film included in the broadcast or cable programme.

Results of consultation

6.72 Opinion on the exception in section 12(7)(a) of the 1956 Act was
divided between those who favoured its retention, on the ground that the
provision of music within guest rooms was a basic amenity for which a guest
would not expect to be charged, and those favoured its abolition as they saw
no reason why a commercial enterprise such as a hotel should not be
required to pay a licence fee for the use of copyright material like any other
business.

Our recommendations on public performance

6.73 We have considered whether anything would be gained by
defining the public element which would determine whether infringement had
taken place. This option was rejected in order to maintain the existing
precedents and to allow the law to be developed by the courts.

6.74 We note that only about half of the states parties to the copyright
Conventions grant the copyright owner exclusive rights to the public
performance of sound recordings, and countries which do not recognise
exclusive rights to the public performance of sound recordings include
Singapore and the United States. However, the current laws of Hong Kong,
the United Kingdom, Australia, New Zealand and France among many other
countries recognise exclusive rights of public performance in sound
recordings.

(@) Public performance of sound recordings

6.75 It is difficult to know whether or not hotel guests expect the
playing of sound recordings in hotel rooms and public areas as one of the
services they should receive. Even if it is so regarded, we see no good
reason why commercial concerns using copyright works in this way should not
pay for that use. We feel that any commercial enterprise running for profit
should pay a proper licence fee for the public performance of sound
recordings. We therefore recommend that the existing exception in
section 12(7)(a), which allows the public performance of sound
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recordings (but not the underlying works in the sound recordings)
should be removed.

6.76 We can see no logical distinction between the use of sound
recordings in hotels and other public places. The copyright work is being
commercially employed and the copyright owner should be recompensed for
that use. In the light of our recommendation in the preceding paragraph to
remove the exception allowed by section 12(7)(a), it follows that we do not
favour any extension of the exception. We feel that the suggested
extension of the exceptions would seriously affect the interest of the
copyright owner and we recommend that no new exceptions be created.

(b) Public showing of broadcast or cable programme

6.77 We take the view that the showing or playing in public of a
broadcast or cable programme to an audience who have not paid for
admission to the place where the broadcast or programme is to be seen or
heard should be a copyright exception. Unlike the position with sound
recordings, royalties will already have been paid by the broadcaster or cable
operator. They will wish to maximise their audience and we think it right that
the showing or playing in public of a broadcast or cable programme to an
audience who have not paid for admission should be a copyright exception.
This exception would allow the provision of incidental amenities to residents of
a place or members of a club and would also enhance the freedom of
information. We therefore recommend that a provision to the same
effect as section 72 of the 1988 Act should be adopted.

(F) Exceptions necessary for public administration

6.78 The 1956 Act provides for a number of exceptions to allow what
would otherwise be infringing activity. Several of these exceptions allow the
Crown to publish copyright material belonging to another person, or to permit
access to works in which Crown copyright subsists. The most significant of
these exceptions allow: -

0] fair dealing in literary, dramatic or musical works for the
purposes of research, private study, criticism, review or
reporting current events (section 6) and corresponding special
exceptions as respects libraries and archives (section 7).

(i) reproduction of literary, dramatic or musical works for the
purposes of judicial proceedings, or a report of judicial
proceedings (section 6(4)).

(i)  the making or supplying to any person of any reproduction of the
record where copyright subsists in public records (section 42).
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6.79

The 1988 Act contains several important exceptions to copyright

which appear on the face of it to be necessary for the proper administration of
government and justice.

(i)

(ii)

(iii)

(iv)

(v)

(vi)

Copyright is not infringed by anything done for the purposes of
Parliamentary or judicial proceedings, or reporting such
proceedings, but this shall not be construed as authorising the
copying of a published report of the proceedings (section 45).

Similarly, copyright is not infringed by anything done for the
purposes of a Royal Commission or a statutory inquiry, or for
reporting on any such proceedings held in public, but this shall
not be construed as authorising the copying of a published
report of the proceedings (section 46).

Material open to public inspection pursuant to a statutory
requirement or on a statutory register (eg a planning application)
may be copied if the various conditions under section 47 are met.
The provision is designed to enable persons to consult
documents such as planning applications and to make copies of
the information they contain. The detailed circum