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Chapter 7 Summary of Recommendations in
English

7.01 We recommend that the question of tape recording of police interviews
of the accused should be considered fully once the results of current studies in
England are known (paragraph 5.32).

7.02 There should be a clear statement of law to the effect that law
enforcement officers are legally entitled to question any person whom they feel may
be able to provide information in connection with the investigation of any offence or
suspected offence provided always that this does not extend in any way the powers of
arrest or entry. This authority should exist at all stages of an investigation but after
charge only in special circumstances, for example when new evidence has been
acquired, or to prevent or minimise serious harm or loss to some other person, to
property or to the public (Proposal 1).

7.03 We recommend that when a person becomes liable to arrest by a law
enforcement officer and the officer desires to put questions or further questions to a
person he should first give him an oral warning in the terms specified in Part B of
Proposal 5 (paragraph 6.02).

7.04 Following arrest and oral warning by the law enforcement officer, the
officer should be free to continue questioning until such time as the arrested person is
charged (paragraph 6.03). Only in special circumstances will questioning after
charge be permitted and such questioning must again be prefaced by an oral warning
in the terms specified in Part B of Proposal 5 (paragraph 6.04).

7.05 There should be a clear statement of law to the effect that a suspect in
the custody of a law enforcement officer should have the right to make an oral or
written statement concerning the offence for which he has been arrested. The
opportunity and facilities to exercise this right should be freely available to the
suspect (Proposal 2). An arrested person should be asked after every occasion on
which he is interviewed by a law enforcement officer whether or not he wishes to
make any statement concerning the matters being investigated (paragraph 6.06).

7.06 The Courts should treat an admission as a material factor in mitigation
(Proposal 3).
7.07 No conviction should rest solely upon the accused's silence or the

making by the accused of a false statement. Nevertheless, provided there has been
compliance with Proposal 8, a jury should be entitled at law to draw an adverse
inference against an accused who, after having been so warned, either refuses to
answer or gives untrue answers to relevant questions put to him by a law enforcement
officer in the course of an investigation if the jury consider that to be a reasonable and
proper inference to draw after consideration of all relevant circumstances, including
explanations, if any, offered by the accused either to the interviewing officer, the
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Justice of the Peace provided for in Proposal 8, or the court. Further, any answer
given by the suspect or his refusal to answer may be the subject of comment by the
trial judge, defence counsel and the prosecution (Proposal 4).

7.08 The law should require that every person arrested by a law
enforcement officer should be orally warned by him as soon as practicable after arrest
in the terms specified in Part A of the oral warning contained in Proposal 5. If the
arresting officer thereafter wishes to question the suspect, the suspect should be orally
warned in the terms specified in Part B of the oral warning contained in Proposal 5.
Even if on arrest the arresting officer does not wish to ask any questions, the arrested
person should be informed of his rights under Proposal 2 by the duty officer in charge
of the police station to which the arrested person is taken following arrest (paragraph
6.16).

7.09 The Standing Orders of the various law enforcement agencies should
require that:-

(1) a law enforcement officer should make a written record of all
statements and questions relevant to the matter being investigated put
to an arrested person and of the arrested person’s verbal responses
thereto whether occurring before or after arrest;

(i1) upon completion of the written record it should be offered to the
arrested person to read or be read to him at his election after which a
copy of this record should be supplied to the arrested person as soon as
practicable;

(iii))  the arrested person should be invited to record or have recorded for
him any comment he wishes to make as to the accuracy of the record
and the arrested person should also be given the opportunity to add
anything further that he may wish to the record;

(iv)  the arrested person should be invited at the conclusion of the interview
to acknowledge the accuracy of the record by appending his signature
thereto;

(v) the record should contain details of (a) the oral warning given; (b) the
time, date and place of the interview; (c) the details of the persons
present during the interview; and (d) if the arrested person refused to
sign, a certificate that he so refused and the reasons for such refusal;
and

(vi)  except where there is serious danger to life or property, or it is in the
interest of the public, no suspect should be interviewed continuously
for more than 2 hours, a suspect should be given at least 15 minutes
rest between interviews and no suspect should be interviewed for more
than 12 hours in any 24 hour period (Proposal 6).

7.10 We recommend that legislation be enacted to establish a uniform code
of conduct to be applied to the various law enforcement agencies for general
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application on matters pertaining to detention and interrogation. The code should be
subject to periodical review by the Governor in Council. Internal disciplinary action
should be taken to punish an officer for acts or omissions of a non-criminal nature
which are contrary to this code of conduct (paragraph 6.17).

7.11 The court should not concern itself with breaches of a law enforcement
agency's standing orders when considering the admissibility into evidence of a
statement allegedly made by an accused, unless these result in the statement being
inadmissible under the proposed amendments to the law. The court should be able to
refer appropriate cases to CAPO or other responsible authority for inquiry regarding
breaches of standing orders. We believe that a system for monitoring all referrals
should be devised along the lines of the UMELCO Police Group which examines
CAPO investigations (paragraph 6.18).

7.12 The law should require that every person under arrest by a law
enforcement officer be brought as soon as practicable to the officer in charge of the
appropriate law enforcement office, whereupon the officer shall administer both orally
and in writing the formal warning contained in Proposal 7. This explains to the
arrested person that he is under no obligation to answer questions but that an adverse
inference may be drawn by the court from a failure to answer. The formal warning
also advises the arrested person that he is entitled to make any statement he wishes in
connection with the alleged offence and specifically asks if he has any complaint
concerning the circumstances of his arrest or any treatment he has received since his
arrest (proposal 7). It is envisaged that the Duty Officer should not simply read this
formal warning to the arrested person but should explain it so that the arrested person
understands his position (paragraph 6.23).

7.13 We recommend that the formal warning should be a printed form with
serialised numbers contained in and detachable from a book. The Duty Officer
should complete the details on the form from information provided by the arresting
officer. One copy of the form should be given to the arrested person, one copy
should be retained for record purposes and the original should be kept for use in court
(paragraph 6.25).

7.14 Any complaint received by a Duty Officer should be referred by him
immediately to CAPO or the appropriate body for investigation (paragraph 6.30).

7.15 All arrested persons in custody should be at liberty to communicate
privately with a family member, friend or lawyer unless this would materially impede
the investigation (paragraph 6.32).

7.16 The original of the formal warning retained by the Duty Officer should
be admissible into evidence without further proof (paragraph 6.33).

7.17 The law should be clarified and amended to provide that an arrested
person should be brought before a Magistrate as soon as practicable and in any event
within 48 hours after his arrest (paragraph 6.34). Legislation should be introduced
similar to the independent Commission Against Corruption (Treatment of Detained
Persons) Order, Cap. 204 to regulate the detention of persons in police custody
(paragraph 6.35).

53



7.18 The law should require that when a person has been charged with a
criminal offence, and when the prosecution may seek to adduce in evidence at the
accused's trial evidence of:-

(a) statements made by the accused to a law enforcement officer; or

(b) answers made by the accused to questions put by a law enforcement
officer; or

(©) the accused's failure to answer questions put by a law enforcement
officer,

the accused shall be brought within 24 hours of being charged before a Justice of the
Peace who shall inform and inquire of the arrested person in the terms of the record of
interview set out at Proposal 8. This interview is designed to give the accused the
opportunity to raise any complaint as to his treatment since arrest. If the prosecution
seeks to adduce evidence of a statement made by, or of questioning of, the arrested
person after he has been charged, he shall again be brought before the Justice of the
Peace and interviewed in like terms. (Proposal 8).

7.19 We recommend that a panel of Justices of the Peace be established to
ensure that a panelist will be available to attend a police station as and when required
(paragraph 6.37). We recommend that those conducting the interview under the
procedure outlined at Proposal 8 be appointed as Justices of the Peace (paragraph
5.04). All those appointed should be able to speak English and Cantonese or another
Chinese dialect and be able to read and write both English and Chinese. Panelists
should be seen to be independent of the police, judiciary and the prosecution process
(paragraph 6.38). All panelists should be required to attend an induction course to
familiarise them with their duties (paragraph 6.39).

7.20 We recommend that the interview by the panelist should be tape
recorded (Proposal 8). We recommend that the panelist should have the authority to
direct that the suspect be transferred immediately from police to gaol custody and that
the transport be provided by the Director of Correctional Services (paragraph 6.41).
Any complaint made to the panelist should be referred directly to CAPO for
investigation (paragraph 6.42).

7.21 We recommend that the record of interview by the panelist should be
admissible as evidence of its contents. Where there is a dispute as to the accuracy of
the panelist's record, the trial judge would be able to listen to the tape to check the
accuracy of the record (Paragraph 6.48). The panelist should not be a competent
witness for the Crown or the defence (paragraph 6.49).

7.22 In Proposal 9 we propose that the law should be amended to provide
for the following:-

In any criminal proceedings:-
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(A)

or,

(B)

©

D)

(E)

Any statement made by an accused to a law enforcement officer and
any record of interview between an accused and a law enforcement
officer shall be admissible in evidence where:

(1) the procedures required by Proposal 8 have been complied with
and, in the opinion of the judge, it appears from the record of
such procedures signed by a panelist in accordance with the
requirements of Proposal 8 that the statement or record sought
to be admitted in evidence was not:

(a) obtained by means which involved actual or threatened
violence, force or other form of physical compulsion to
the accused; or

(b) obtained by means or in circumstances likely to cause
any material part of such statement to be untrue or such
record to be misleading;

(i1))  the procedures required by Proposal 8 have not been complied
with but the defence does not object to the admission of the
statement or record.

The judge shall not admit a statement or record in evidence where he is
of the opinion that it appears from the record of the procedures referred
to in sub-paragraph (i) of paragraph A of this Proposal that the
statement or record was obtained by means, or in circumstances, which
involved violence, force or some other form of physical compulsion
unless he is satisfied beyond reasonable doubt, after due enquiry, that
the statement or record sought to be admitted in evidence was not so
obtained.

The judge shall not admit a statement or record in evidence where he is
of the opinion that it appears from the record of the procedures referred
to in sub-paragraph (i) of paragraph A of this Proposal that the
statement or record was obtained by means or in circumstances (other
than those referred to in paragraph B of this Proposal) likely to cause
any material part of such statement to be untrue or such record to be
misleading unless he is satisfied on the balance of probabilities, after
due enquiry, that the statement or record sought to be admitted in
evidence was not so obtained.

In every trial before a judge and jury, any question to be determined by
the judge under paragraph A, B or C of this Proposal shall be
determined by him in the absence of the jury.

No statement made by an accused to a law enforcement officer and no
record of any interview between an accused and a law enforcement
officer shall be admissible in evidence where the requirements of
Proposal 8 have not been complied with unless
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(1) the defence does not object to the admission of the statement or
record; or

(i)  the judge is satisfied that there were special circumstances
beyond the control of the law enforcement officer which
rendered it impracticable to so comply.

(F)  In every trial before a judge and jury, the question whether there were
special circumstances referred to in Paragraph E of this Proposal shall
be determined by the judge in the absence of the jury.

Nothing in this Proposal shall prevent an accused from challenging, or
in any way limit or restrict the right of an accused to challenge, the truth or accuracy
of any statement made or alleged to have been made by him or of any record of an
interview between himself and a law enforcement officer or the weight to be given to
any such statement or record but in a trial before a judge and jury, such challenge
shall be made in the course of the trial and in the presence of the jury.

For the purposes of this Proposal, "statement" or "record" includes any
part of a statement or record and a part of a statement or record shall not be excluded
from evidence by reason only that some other part of such statement or record is
excluded from evidence. (Proposal 9)

7.23 The law should be clarified so that the fact that a statement or record of
interview is wholly or partly excluded by virtue of any of the foregoing proposals
shall not affect the admissibility in evidence:-

(a) of any facts discovered as a result of the statement or record of
interview; or

(b) as regards any fact so discovered, of the fact that it was discovered as a
result of a statement made by the accused; or

(©) where the statement or record of interview is relevant as showing that
the accused speaks, writes or expresses himself in a particular way, of
so much of the statement or record of interview as is necessary to show
that he does so (Proposal 10).
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